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Following up on the discussion of Plaintiff Fact Sheets (“PFS’) at the conclusion of the
April 21 Case Management Conference (“CMC”), Defendants AbbVie Inc. and Abbott
Laboratories (collectively “ AbbVie") submit this memorandum in advance of the Court’s May 6,
2015 interim CMC. The memo: (1) provides an update regarding the status of Plaintiffs
production of completed PFSsin compliance with Amended Case Management Order No. 9
(“Amended CMO 9”), which requires most Plaintiffs to produce completed PFSs and associated
documents by May 8, 2015;" (2) describes the impact of the problems that have emerged in
complying with Amended CMO 9; and (3) sets out a proposal for addressing those problems.
AbbVie s proposa was outlined to Plaintiffs' counsel just before the April 21 CMC and has been
discussed in detail since. AbbVie remains hopeful the parties will have an agreed proposal for
the Court’ s consideration at the May 6 interim CMC.

l. A Very Substantial Portion of the Bellwether Pool Has Not Complied With
CM O Requirements For Timely Submission of Completed Plaintiff Fact Sheets.

The Court’s original Case Management Order No. 9 (“CMO 9”), entered October 6,
2014, directed each Plaintiff in thisMDL to complete and produce a verified PFS, to produce
records requested by and relating to the PFS, and to execute authorizations sufficient to alow for
the collection of additional medical and employment records. After it became apparent that the
PFS production was lagging behind case filings, AbbVie moved on February 18, 2015 to amend
CMO 9, and the parties agreed to a detailed amendment just prior to the February 20 CMC. On
March 3, 2015 the Court entered the agreed Amended CMO 9, which: (A) directed each
Plaintiff in thisMDL with a case then pending to produce a completed PFS and accompanying

documents by no later than May 8, 2015 (the “ Section A Plaintiffs’); and (B) directed any

! This submission addresses Plaintiffs who have filed claims against AbbVie as the sole
Defendant (“AbbVie-only”), asthat is the pool from which the initial bellwether trials will be
selected.
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Plaintiff who thereafter filed a Complaint to provide those materials within 80 days after his case
isfiled in, or transferred to the MDL (the “Section B Plaintiffs’). Amended CMO 9, a V.A, B.
Significantly, as negotiated by the parties and ordered by the Court, Amended CMO 9 imposed a
gpecial duty on any Plaintiffs asserting claims against AbbVie only, requiring those Plaintiffs to
take “reasonable actions’ to produce a PFS “at the earliest practicable date.” Amended CMO 9,
aV.C.

When negotiating this special duty, the Plaintiffs’ Executive Committee (“PEC”) was
aware of the need for prompt production of PFSs and accompanying materials. In fact, the PEC
confirmed in a contemporaneous “side letter” its understanding that AbbVie may seek
modification of the bellwether schedule in Case Management Order No. 14 (“CMO 14”) unless
at least 90% of Section A Plaintiffs completed PFSs by May 8. Asthe PEC appreciates, the side
letter, production targets, and Section V.C of Amended CMO 9 were all intended to assure that
the parties could promptly collect as much information as possible about the characteristics of
the pool as awhole—a goal that benefits AbbVie, Plaintiffs, and ultimately, the Court during the
bellwether selection process.

To date, most Plaintiffs have not met those obligations. Asof May 1, there are 781
Plaintiffsin the MDL pursuing claims against only AbbVie. But only 303 of those Plaintiffs
have produced a PFS, representing just 39% of the total pool. The circumstances surrounding
thisvery low ‘turnout’ are particularly troublesome given the age of many of the claims. CMO 9

as amended carefully distinguished between claims aready pending as of March 3 (when it was

% While, as the Court observed during the April 21 CMC, aside letter is not an order of the
Court, the letter in this case reflected the agreement originally reached on AbbVie's motion to
amend and was made a side letter at the Plaintiffs' request, for reasons concerning coordination
with other plaintiffs’ counsel. Indeed, the letter reflects that it is designed to be read as part of the
agreed amended order. See March 2, 2015 e-mail correspondence (attached as Exhibit A).
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entered) and claims filed thereafter. Many of the former, which totaled 608 as of March 3, had
been pending for some time, and yet PFSs had been submitted for only 214 (or 35%) of them.
Under Amended CMO 9, these “Section A” claimants were required to file PFSs by May 8 at the
latest, a period of approximately 80 days. Y et, since March 3, only 83 (or 14%) additional PFSs
have been submitted. No lessthan 311 additional Section A Plaintiffs must produce PFSs by
Friday, May 8.

While AbbVie hopes and expects that more of these PFSswill comein by May 8, they
are aready untimely and materially so. These PFSs are extensive and, with the attached
documents, the time to review them and begin to analyze them is substantial. Precisely for this
reason, AbbVie pressed the PEC for an agreement that the PFSs would be produced “at the
earliest practicable date,” and this requirement (applicableto all AbbVie-only Plaintiffs) became
part of the CMO. Thetrends are quite clear. While additional Plaintiffs continueto file
Complaints at a steady pace, the pace of PFS completion and production has continued to lag far
behind, even since AbbVie's February 18 motion, the Court’s remarks on February 20 and the

amendment of CMO 9 on March 3:
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To make matters worse, AbbVie has already received ad hoc requests from some
Plaintiffs’ counsel asking for relief from the May 8 deadline. And it is aready apparent that
many of the late-produced PFSs will be incomplete and require individual follow-up, and
potentially motion practice. Asone example, a significant number of those who have filed
AbbVie-only complaints have submitted PFSs acknowledging use of testosterone products
manufactured by other Defendants, making the identification of the total universe of Plaintiffsin
the AbbVie-only bellwether pool very much amoving target.

In all of this, AbbVie recognizes that the PEC does not control all of Plaintiffs’ counsel.
AbbVieitself has repeatedly offered to help reach out to other Plaintiffs' counsel with respect to
the delays in PFS production, and the PEC has consistently counseled against this. AbbVie has

deferred. Nor is AbbVie seeking to place blame on the PEC for the shortfalls. Rather, it ssimply



Case: 1:14-cv-01748 Document #: 758 Filed: 05/04/15 Page 6 of 13 PagelD #:10591

wants to get the process to work and on a basis that meets the goals of the pre-trial schedule. As
set forth immediately below, those goals clearly are threatened.
1. Plaintiffs Must Provide Prompt, Complete, And Accurate

Plaintiff Fact Sheets So The Parties Can Timely Propose, And
The Court Can Order, An Effective Process For Selecting Bellwethers.

AbbVie remains committed to moving ahead in thislitigation as quickly as possible. But
PFS production delays to date have greatly prejudiced AbbVie's ability to collect and analyze the
dataand, in consequence, are compromising the first steps of the bellwether selection process.

In personal injury cases such as these, test cases (or “bellwethers’) are an effective and
important management tool. Both the case law and the published *best practices' create clear
requirements if these goals are to be achieved. Thefirst isthat the bellwethers must be
representative of the claimant pool. Bellwethers are only effective if they represent the
demographics, claims, and issues germane to the pool asawhole. Asthe Duke Law School
Center for Judicia Studies cautions, “the bellwether process will be valuable only if the cases
selected for trial are truly representative of the whole (or of more distinct categories of cases that
comprisethewhole) . . . . In the end, the key isto select cases that are representative of the entire
claimant pool (or of specific categoriesin that pool).” Sandards and Best Practices for Large
and Mass-Tort MDLs 21-22, 27 (2014) (“ Standards and Best Practices’);® see also MANUAL FOR
COMPLEX LITIGATION (FOURTH) § 22.315 (2004) (“The more representative the test cases, the
more reliable the information about similar cases will be.”). The Court is sensitiveto this

concern, having previously recognized the need to “maximize the likelihood that the bellwether

3 Available at http://law.duke.edu/sites/default/fil es/centers/judicial studies/standards_and_best_
practices for_large and mass-tort_ mdls.pdf.

Duke devel oped the Standards and Best Practices after an “intensive two-year effort” involving
anumber of federal and state court judges, experienced plaintiffs and defense practitioners, and
scholars. Id. ati —vi.
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selection and trial process will be both representative and productive.” CMO 14 at 1. Indeed,
absent afair framework for selecting truly representative bellwether cases, the process typically
devolvesinto competing lists of extremes, as the parties select the “best” and “worst” casesin
the pool. Seegenerally Inre Chevron, U.SA., Inc. 109 F.3d 1016, 1019 (5th Cir. 1997)
(rejecting process that gave parties unfettered discretion to choose cases, because outcome was
“not a bellwether tria,” but “simply atria of fifteen (15) of the ‘best’ and fifteen (15) of the
‘worst’ cases contained in the universe of claimsinvolved in thislitigation.”). Invariably, many
of those cases fall by the wayside before they can be fully litigated. This problem exists even
where the Court permits the parties to “strike” a certain number of the adversary’s selections;
although the most extreme cases may be eliminated by strikes, several other non-representative
“outlier” cases can remain in the bellwether pool. Of course, it is hot possible to select
bellwethers that are representative unless the pool from which those cases are selected is itself
representative of the claimantsin thisMDL.

Second, the value of bellwethers depends upon obtaining detail ed information about
them. The process of selecting and working up bellwethers needs to provide the parties and the
Court with a deeper understanding of the most central common issues, which helps drive the
MDL to ajust and efficient resolution. Inre Chevron, 109 F.3d at 1019 (“The notion that the
trial of some members of alarge group of claimants may provide a basis for enhancing prospects
of settlement or for resolving common issues or claimsis a sound one that has achieved general

acceptance by both bench and bar.”).*

* For example, in the Meridia Products Liability Litigation, the MDL judge used pretrial motion
practiceto test the plaintiffs’ scientific evidence and legal theories, ultimately excluding in part
an expert’ s opinion and granting summary judgment as to the claims of al plaintiffs, in a
decision that was affirmed by the Sixth Circuit Court of Appeals. Inre Meridia Prods. Liab.
Litig., 328 F. Supp. 2d 791 (N.D. Ohio 2004), aff’'d sub nom. Meridia Prods. Liab. Litig. v.

6
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Third, the information used to select bellwethers must be equally available to both sides.
Plaintiffs’ counsel necessarily have a better understanding of the underlying facts of their clients
individual cases. In an attempt to level the playing field to the greatest extent possible given this
natural advantage, however, the parties should operate with the same well-defined universe of
information when making bellwether selections. See Standards and Best Practices at 30
(suggesting fact sheets and medical record authorizations allows for collection of “basic
information about plaintiffs claims,” which facilitates “selection of more representative cases
for trial,” and “may aid the court in defining what constitutes a representative case and in
identifying distinct categories of cases...”). It also prevents the parties from “gaming” the
system and selecting “strong” or “weak” cases, not representative ones. Id. at 22, 30 (“The
transferee judge must carefully consider how the bellwether selection process will work, and
how to address cases that drop out of the pool, in order to minimize strategic behavior and
enhance the value of the bellwether process. . . . The transferee judge should adopt rules that
will minimize the risk that parties will attempt to ‘game’ the bellwether trial-selection process,
resulting in test trials of cases that are not representative of the case pool as awhole.”).

All of these requirements are reflected in the Court’s CMOs in this case, but all are
threatened by the failure to comply with the PFS provisions of Amended CMO 9—as the Court
observed in February, failure to complete the PFSs can have a domino effect on the overall MDL

schedule. Tr. of Feb. 20, 2015 Hearing, at 8-9 (“[ T]he whole thing goes awry.”). Thus:

Abbott Labs., 447 F.3d 861 (6th Cir. 2006). Similarly, in the Seroquel Products Liability
Litigation, the MDL Court used Daubert and summary judgment motion practice to identify the
significant holes in the plaintiffs' scientific evidence, ultimately excluding plaintiffs’ causation
experts and granting summary judgment in the first bellwether cases selected for trial. Guinn v.
AstraZeneca Pharm. LP, 598 F. Supp. 2d 1239 (M.D. Fla. 2009); Haller v. AstraZeneca Pharm.
LP, 598 F. Supp. 2d 1271 (M.D. FHa. 2009). Again, the Court of Appeals affirmed the MDL
Court’s pretrial rulings. Guinn v. AstraZeneca Pharm. LP, 602 F.3d 1245 (11th Cir. 2010). The
litigation settled shortly thereafter.
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(1) Today, the Section A Plaintiffs are representative only of those claimants who were
early filers.

(2) AbbVie lacks completed PFSs even for most of the Section A Plaintiffs, and it has no
or sparse documentation for many that have been completed.> The production of medical
recordsis even further behind. To date, the parties have complete medical records for no
Plaintiffs. This has occurred because of a confluence of factors, including the delay in getting
PFSs and authorizations, and delays reaching certain discovery agreements and getting
compliance from some Plaintiffs’ counsel, notwithstanding the efforts of the PEC. The record
collection process itself is also labor-intensive and time-consuming—it takes approximately 90
days from authorization just to collect the records. Itisavirtual certainty that the parties would
not be able to collect complete medical records for a meaningful sample of Plaintiffs until late
summer or early fall, leaving only days to review and evaluate those records before selecting
cases for inclusion in a representative bellwether pool.

(3) Until the PFSs are completed and the attachments are provided and reviewed,
Plaintiffs have far more information at their disposal than does AbbVie.

The most immediate impact of the foregoing will be felt in connection with the proposal
of the bellwether selection process currently set for July. Consistent with best practices,
Sandards and Best Practices at 20-32, the Court has ordered that the bellwether selection
process be proposed by the parties but ultimately set by the Court. Proposals are due on July 11,
with the Court to rule by July 31. By collecting data through the PFSs and accompanying
documents, rather than launching into full-blown, inefficient discovery in every case, the parties

should be able to identify the meaningful legal and factual criteria, and then group cases

® 69 of the PFSs completed to date attached | ess than 100 pages of supporting documents. 18
PFSs attached no supporting documents.
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accordingly. The Court could then set a process for the actual selection to occur later in the year.
Without the necessary data, this cannot be achieved.

[I1.  TheParties Have Been Discussing Potential Solutions
To The Challenges Posed By The Current Schedule.

Anticipating that the problems created by the delayed PFS production process will only
grow and become more challenging with time if not addressed now, AbbVie has proactively
engaged in a dialogue with the PEC to consider how the Court’ s schedule can be maintained
while at the same time ensuring that the bellwether selection process will be rigorous, informed,
meaningful, and fair. AbbVie proposes the following:

1) AbbVie would be agreeable to the Court allowing Section A Plaintiffs an additional 21
days, to May 29, 2015, to produce PFSs and the accompanying documents in AbbVie-only cases.

2) AbbVie would be agreeable to the Court allowing Section B Plaintiffs 120 days from
the date of filing/transfer to produce PFSs and accompanying documentsin AbbVie-only cases.

3) In exchange for agreeing to these extensions, and assuming the Section A Plaintiffs
comply with the PFS production deadline, AbbVie believes theinitial bellwether pool should be
limited to Plaintiffs who have provided a completed PFS, the documents requested by the PFS,
and medical authorizations by May 29, 2015.

4) AbbVie would support the Court modifying CMO 14, such that instead of the parties
submitting their bellwether selection proposal by July 11, 2015, there would be a 30-day
extension, to August 10, 2015. Thisinterim deadline extension would not disturb the date by
which the parties will identify theinitial bellwether Plaintiffs (October 31, 2015).

5) To avoid the prospect of future delays due to the parties not being able to timely
collect and review medical recordsin all Section A cases before bellwether selection, and to

allow the parties to focus resources on other discovery obligations essential to preparing these
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cases for summary disposition or trial, AbbVie believes the parties can and should select
bellwether cases based solely on the information contained in the PFSs and related documents,
and defer collecting records until after the parties have identified the first 32 cases that are
selected for inclusion in theinitial bellwether pool. See Sandards and Best Practices at 8
(reporting that many of the judges surveyed “preferred to hold off on individua discovery until a
pool of cases had been selected to act as bellwethers,” because “individual discovery . . . could
become amorass or black hole.”).

While this approach would plainly conserve substantial party financial and time
resources, and make practical sense, AbbVie recognizes that starting record collection in October
would likely add 75-90 days to the current schedule for discovery that is scheduled to begin on
October 31, 2015, assuming no unforeseen complications require additional scheduling
modifications. Only after that review would the parties be in a position to take the other
discovery provided for in CMO 14 and thereafter choose thefirst trial cases. While AbbVieis
reluctant to propose any extension of current deadlines, it believes that fairness and efficiency
considerations support modifying the plan as suggested. AbbVie aso remains concerned that
even if we maintain the current schedule and plan, it will become apparent in September or
October that the schedul e requires modification notwithstanding the best efforts of the parties, by
which time there will already have been a significant diversion of resources to the record

collection and review process.

10
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Dated: May 4, 2015

By:

11

Respectfully submitted,

/s/ David M. Bernick

David M. Bernick
DECHERT LLP

1095 Avenue of the Americas
New York, NY 10036-6797
Tel: (212) 698-3500

Fax: (212) 698-3599
david.bernick@dechert.com

Hope S. Freiwald

DECHERT LLP

2929 Arch St., Cira Centre
Philadel phia, PA 19104-2808
Tel: (312) 646-5827

Fax: (312) 698-5858
hope.frelwa d@dechert.com

Attorneys for AbbVielnc. and
Abbott Laboratories
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CERTIFICATE OF SERVICE

|, Christopher R. Boisvert, hereby certify that on May 4, 2015, the foregoing document
was filed via the Court’s CM/ECF system, which will automatically serve and send email

notification of such filing to all registered attorneys of record.

/s/ Christopher R. Boisvert

12
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EXHIBIT A
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From: Ronald Johnson [mailto:rjohnson@pschachter.com]

Sent: Monday, March 02, 2015 4:25 PM

To: Bernick, David; Michael London; Tim Becker

Cc: Solow, Andrew; Stanley, David E.; Kwuon, Janet H.; Edwards, Cara D.; Stevens, Rachel; ZZ-Thomas, Joe;
'Geoppinger, Jeff'; Holian, Matt; Freiwald, Hope; Yeary, Michelle; Hoffman, Nathan; Trent Miracle

Subject: RE: TRT CMOs

Based on our negotiations concerning the amendment to CMO 9, that is our understanding.
Thanks,

Ron

Ronald E. Johnson, Jr.

Schachter, Hendy & Johnson PSC
909 Wright's Summit Parkway
Suite 210

Fort Wright, KY 41011
859-578-4444
riohnson@pschachter.com
www.pschachter.com

From: Bernick, David [mailto:David.Bernick@dechert.com]

Sent: Monday, March 02, 2015 3:34 PM

To: Michael London; Tim Becker

Cc: Solow, Andrew; Stanley, David E.; Kwuon, Janet H.; Edwards, Cara D.; Stevens, Rachel; ZZ-Thomas, Joe; 'Geoppinger,
Jeff'; Holian, Matt; Freiwald, Hope; Yeary, Michelle; Hoffman, Nathan; Ronald Johnson; Trent Miracle

Subject: RE: TRT CMOs

Importance: High

Thanks Mike.

Per our agreement on the conference call this morning, the following was taken out of the Amended CMO 9
(paragraph V.C) and put in this “side letter.” It continues to represent the understanding we and the PSC have

with respect to the completion of PFSs in accordance with Amended CMO 9:
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“If such PFSs are not completed in accordance with Section A for at least 90% of the Member Actions covered

by that Section or are not completed in accordance with Section B for at least 70% of Member Actions covered
by that Section, the PSC understands that AbbVie may seek appropriate modification of the dates set forth in

CMO 14"

Please let me know as soon as possible if thisis not correct.

Very Best

From: Michael London [mailto:mlondon@douglasandlondon.com]

Sent: Monday, March 02, 2015 11:19 AM

To: Bernick, David; Tim Becker

Cc: Solow, Andrew; Stanley, David E.; Kwuon, Janet H.; Edwards, Cara D.; Stevens, Rachel; ZZ-Thomas, Joe;
'Geoppinger, Jeff'; Holian, Matt; Freiwald, Hope; Yeary, Michelle; Hoffman, Nathan; Ronald Johnson; Trent Miracle
Subject: TRT CMOs

David
Per our call a few minutes ago, attached please find CMO 9 (amended) and the Master Pleading CMO.

CMO 9 (amended) the PFS CMO should be final now, although the new language that we discussed is in yellow highlight,
all other edits/changes have been accepted (per our call).

The Master Pleading CMO is nearly final, but for some comments and issues raised by or previously discussed with Matt
and the one comment that we placed in there for you regarding distributors.

Please let us know by 4:00pm whether these documents are good for filing (or if Matt has any questions/concerns).

Thanks

From: Bernick, David [mailto:David.Bernick@dechert.com]

Sent: Friday, February 27, 2015 12:28 PM

To: Michael London; Tim Becker

Cc: Solow, Andrew; Stanley, David E.; Kwuon, Janet H.; Edwards, Cara D.; Stevens, Rachel; ZZ-Thomas, Joe;
'Geoppinger, Jeff'; Holian, Matt; Freiwald, Hope; Yeary, Michelle; Hoffman, Nathan

Subject:

To all: Here are my markups. Still getting client approval, but wanted to keep the ball moving.

David Bernick
Partner
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Dechert LLP

1095 Avenue of the Americas
New York, NY 10036

+1 212 698 3551 Direct

+1 212 698 0606 Fax
david.bernick@dechert.com
dechert.com

Thise-mail isfrom Dechert LLP, alaw firm, and may contain information that is confidential or privileged. If
you are not the intended recipient, do not read, copy or distribute the e-mail or any attachments. Instead, please
notify the sender and delete the e-mail and any attachments. Thank you.

Thise-mail isfrom Dechert LLP, alaw firm, and may contain information that is confidentia or privileged. If
you are not the intended recipient, do not read, copy or distribute the e-mail or any attachments. Instead, please
notify the sender and delete the e-mail and any attachments. Thank you.



