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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

IN RE: BENICAR (OLMESARTAN) *  MDL 2606
PRODUCTS LIABILITY LITIGATION ~ *
*
THIS DOCUMENT RELATES TO *  JUDGE ROBERT B. KUGIFE
ALL CASES *

* MAG. JUDGE JOEL SCHNEIDER

PROPOSED JOINT AGENDA AND REPORT
FOR 2 SEPTEMBER 2015 STATUS CONFERENCE

1. Report on Docket.

2. Report on State Court Litigation.

3. Timely Service of Domestic Defendant Complaints

DEFENSE POSITION: Defendants request that the Court address theiigg backlog
of unserved complaints. As of August 28, the WD&iichi defendants had been served with
355, about one third of the 1,034 complaints om With the clerk’s office. Pursuant to Fed.
R. Civ. P. 4(m), plaintiffs are obligated to sedefendants with process within 120 days of
filing their complaints. In the absence of goodss failure to serve defendants within the
120-day time period, justifies a dismissal withguejudice._See #b. R. Civ. P. 4(m). To
date, Defendants are aware of six plaintiffs wheehtailed to meet the 120-day deadline.

The cases at issue are: Matheny v. Daiichi Sankyn, et al., No. 1:15-cv-2719; McMurray

v. Daiichi Sankyo, Inc., et al., No. 1:15-cv-02820hnson v. Daiichi Sankyo, Inc., et al., No.

1:15-cv-2491; Darin v. Daiichi Sankyo, Inc., et, dllo. 1:15-cv-02953; Moore v. Daiichi

Sankyo, Inc., et al., No. 1:15-cv-03294; MathisDaiichi Sankyo, Inc., et al., No. 1:15-cv-

2909. Defendants submit that because plaintiffsehiaied to properly serve defendants
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within the 120-day time limit prescribed in Rula( their cases should be dismissed without
prejudice.

Defendants sent the plaintiffs, at plaintiffsvitation, a proposal for streamlined service
of process on July 13. Plaintiffs rejected it @fithand. Considering that hundreds of
complaints have been served properly on the U.$8clbalefendants, defendants believe that
the failure to serve timely complaints is not witie procedure for service, but rather because
the clock on the Plaintiff Fact Sheet begins to upon service of the complaint and not on
filing of the complaint.

PLAINTIFF POSITION : To Plaintiffs’ knowledge, the actions listed aboare the
only cases in this MDL that may have an issue edlab unserved complaints. Considering
there are over one thousand complaints in this MBlajntiffs do not agree that there is a
growing backlog of unserved complaints.

In an effort to cure the apparent service defidenset out by Defendants, Co-Lead
Counsel for Plaintiffs has reached out to thoseraglys listed as counsel in each of the six
cases. Based on communications with each of thibgmeys, Plaintiffs expect that service in
the six cases will be complete by September 2, 2@Bécause Defendants are well-aware of
the allegations in each of the six complaints aadetfiled a Master Answer that is “deemed
as denial of all allegations” in those complaiptsy CMO 7A, lack of service at this point has
not prejudiced the Defendants in any way. Consatlyethere is no reasonable basis for
dismissal. Further, if Defendants wish to seekniisal of the cases at issue, they should file
motions seeking such relief and Plaintiffs’ sholbddprovided with an opportunity to respond.

On a related note, Plaintiffs strongly believattfurther service issues could largely be

avoided if Defendants would agree to accept setwicemail or certified mail, and provide
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Plaintiffs with the names and addresses of thosataghey would like to receive service of

complaints in each unserved-MDL case. Plainti#idve this would be a benefit to both

sides. However, despite multiple requests by CadLE€ounsel, counsel for Defendants has
not been willing to agree to a more efficient ateamnlined method for service, and has
failed to provide information regarding the desigaahagents for service of process.

4. Severance of Multi-Plaintiff Complaints.

DEFENSE POSITION: Pursuant to CMO No. 7, all counsel with multaipkiff
complaints were ordered to serve a separate cam@ad pay a new filing fee for each
severed complaint. To date, the complaints hawebeen severed and plaintiffs’ counsel
have not served separate complaints on defendafte complaints at issue are: David

Conriguez, Pamela Askew, Rory Johnson-Smith, amtiNI@narch v. Daiichi Sankyo, Inc., et

al., No. 1:15-cv-04148; Louis Verduzco, Michael#ey and Frances Mary Ewald v. Daiichi

Sankyo, Inc., et al., No. 1:15-cv-2725.

PLAINTIFF POSITION : Co-Lead Counsel for Plaintiffs has contactedfitmes listed
as counsel in the above-listed cases. Pursudivito No. 7, Plaintiffs’ counsel are prepared
to serve separate complaints and pay filing feegéah complaint. However, based on CMO
No. 7, it is Plaintiffs’ counsel's understandingatithe Clerk of Court is to sever the cases
first. This has not yet occurred.

5. Entry of Defendant Fact Sheet

On August 14, 2015, pursuant to Case ManagemeaerQNo. 8, and based on their
inability to agree to a single submission, the iparsubmitted separate, competing versions of
the proposed Defendant Fact Sheet.

6. ESI Issues.

82001430.1



Case 1:15-md-02606-RBK-JS Document 106 Filed 08/31/15 Page 4 of 6 PagelD: 3012

a) ESI

The parties had an in-person meet and conferimgeeith their technology consultants
present relating to ESI discovery responses andiawial requests from plaintiffs on August
5, 2015. The parties continue to meet and corditing to ESI issues. The unresolved
issues were addressed in briefs filed on AugustZZd5 and are to be addressed in the
discovery hearing scheduled for September 2, 2015:80 am.

b) Search Term Update

The search terms were addressed in the ongoinghiest and confer and unresolved
issues, including the need for Japanese searcls,tevere addressed in the briefs filed on
August 28, 2015.

7. Discovery: “Macro” Issues.

The parties met and conferred in person on WaethyesJuly 29, 2015, and held
telephonic meet and confers on August 7, 2015, Aud®, 2015, and August 11, 2015.
During the meetings, defense counsel met with séwezight plaintiff lawyers at a time to
discuss the issues. The parties continue to mektamnfer. To the extent they cannot agree
on resolution of the macro discovery issues, thélyalide by this Court’s briefing schedule
as set forth in this Court’s Order dated July ZB.2

8. Bellwether Process.

DEFENDANTS’ POSITION:

Defendants have not yet seen Plaintiffs’ Propasat a single Plaintiff Fact Sheet has
been served, and the overwhelming majority of campd have not been served. Until the
Plaintiff Fact Sheets are served and the partieg lea good understanding of what the

inventory of cases looks like, it is premature i&cdss a bellwether process.
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PLAINTIFES’ POSITION:

Plaintiffs have prepared a proposed processdtecting bellwether cases that
will make up a bellwether discovery pool and, upaarrowing that pool, a trial pool.
Plaintiffs will provide Defendants’ counsel withe proposal on August 31, 2015. The
parties plan to meet and confer about the procedssabmit to the Court either a joint

proposal or competing proposals before the statofecence set for the end of September.

Dated: August 31, 2015 Respectfully Submitted,

/s/ Susan M. Sharko

Susan M. Sharko
susan.sharko@dbr.com

Lead Counsel for the Defendants
DRINKER BIDDLE & REATH LLP
600 Campus Drive

Florham Park, NJ 07932

PH: (973) 549-7000

FAX: (973) 360-9831

/sl Michael C. Zoghy
Michael C. Zogby
michael.zogby@dbr.com
Defendants’ Liaison Counsel
DRINKER BIDDLE & REATH LLP
600 Campus Drive

Florham Park, NJ 07932
PH: (973) 549-7000

FAX: (973) 360-9831

[s/ Christopher L. Coffin
Christopher L. Coffin
ccoffin@pbclawfirm.com
Co-Lead Counsel for the Plaintiffs
Pendley, Baudin & Coffin, L.L.P.
1515 Poydras Street, Suite 1400
New Orleans, LA 70112

PH: (504) 355-0086

FAX: (504) 523-0699

/s/ Adam M. Slater
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Adam M. Slater
alsater@mskf.net

Co-Lead Counsel for the Plaintiffs
Mazie Slater Katz& Freeman LLC
103 Eisenhower Parkway
Roseland, New Jersey 07068

PH: (973) 228-9898

FAX: (973) 228-0303

/s/ Richard M. Golomb

Richard M. Golomb
rgolomb@golombhonik.com
Liaison Counsel for Plaintiffs
GoLOMB & HONIK

1515 Market Street, Suite 1100
Philadelphia, PA 19102

PH: (215) 985-9177

FAX: (215) 985-4169
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