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Pursuant to the Court’s Order dated July 26, 2018 (Doc. 12007 at 2 n.1), the Parties 

submit the following joint report regarding whether there is a means for determining 

Plaintiff Lisa Hyde’s filter type prior to trial, or whether this will be an issue for the jury. 

The Parties, having conferred, set forth their respective positions as follows: 

Defendants’ Position 

Defendants have reviewed the case materials and, after conferring with Plaintiffs, 

conclude that there is no definitive means for determining whether Ms. Hyde was 

implanted with a G2®X or an Eclipse® Filter. It is Bard’s position that this evidence 

should be presented to the jury as a question of fact for the jury to resolve. 

I. Factual Background. 

Plaintiffs identified this case as involving a G2® Filter in their Complaint (Doc. 1, 

2:16-cv-00893-DGC), Plaintiff Profile Form, and Plaintiff Fact Sheet. Defendants’ 

Exhibit 1, Plaintiffs’ Profile Form at § 3.A. (“Bard G2”); Defendants’ Exhibit 2, 

Plaintiffs’ Fact Sheet (“PFS”) at § II.1 (“G2®”). At the time of the bellwether selection in 

April 2017, Bard identified this case as involving a G2X when Ms. Hyde was proposed as 

a bellwether plaintiff. See Doc. 5652 at 6 (“Ms. Hyde had a G2X implanted on 

2/25/2011.”). At the same time, Plaintiffs identified this case as involving a G2, not a 

G2X or an Eclipse. See Doc. 5706 at 17 (Sealed Lodged) (“Name: Hyde; Device: G2”; 

“Lisa Hyde – G2”; “She . . . had a Bard G2 filter implanted.”); id. at 1 n.1 (“Lisa Hyde, 

case no. 16-CV-00893 (G2 filter)”); id. at 25 (same); see also Doc. 5707 at 10 (Sealed 

Lodged) (“Hyde – G2 fracture and migration; complex percutaneous retrieval.”). 

As noted in previous filings (Docs. 7359, 11921), it became apparent to counsel for 

Bard during discovery after the bellwether selection process that there is a question of fact 

whether Ms. Hyde’s filter is a G2X or an Eclipse Filter. Bard provided notice of this 

discovery to Plaintiffs nearly a year ago in its supplemental discovery responses (Doc. 

11921-1), and summary judgment briefing in August 2017 (Doc 7359 at 2 n.2). Bard has 

subsequently determined that billing and shipping records do not conclusively answer this 

question, and Ms. Hyde’s filter type should be a question for the jury. 
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II. Plaintiffs’ Medical Records Are Not Conclusive. 

On February 25, 2011, Plaintiff Lisa Hyde was implanted with a Bard Filter 

through a jugular approach by Dr. David Henry at Wheaton Franciscan Healthcare – 

Franklin (“Wheaton”). Defendants’ Exhibit 3, Selected Plaintiff Medical Records at 

HYDEL_WFHF_RAD00002-03. There is no product sticker and no lot number identified 

in the medical records to confirm the filter type. Dr. Henry’s implant record identifies the 

filter simply as a “Bard G2 retrievable.” Id. Other records from the date of implant refer to 

the filter as a “G2 jugular/subclavian IVC filter.” Defendants’ Exhibit 3 at 

HYDEL_WFHF_MDR00109. Because imaging shows that the filter had a snarable tip, 

the filter is either a G2X or Eclipse, not a G2 which lacks a snarable tip. The Eclipse is an 

electropolished version of the G2X Filter. 

On August 26, 2014, Dr. William Kuo retrieved Ms. Hyde’s filter. Dr. Kuo refers 

to Ms. Hyde’s filter as both a G2X and Eclipse Filter in his medical records. Defendants’ 

Exhibit 3 at HYDEL_SHC_MDR00019 (“The images show an infrarenal Bard Eclipse 

IVC filter”), HYDEL_SHC_MDR_00039 (same); HYDEL_SHC_MDR_00055-56 (“Spot 

radiograph of the IVC demonstrates a Bard G2X filter”; “Successful retrieval of a 

fractured Bard G2X IVC Filter.”). Thus, Plaintiffs’ medical records are inconclusive on 

the issue. 

III. Plaintiff’s Physician Deposition Testimony Is Not Conclusive. 

Dr. Henry’s deposition testimony is not clear on the filter model that he implanted 

in Ms. Hyde. When asked whether she received “a G2X IVC filter,” Dr. Henry testified “I 

believe it may have been, but I’m not sure.” Defendants’ Exhibit 4, April 6, 2017, 

Dr. Henry Dep. Tr. at 11:22-24. He had no independent recollection of the encounter, 

which was the only encounter Dr. Henry had with Ms. Hyde. Id. at 12:5-12. 

Dr. Kuo’s testimony is equally inconclusive. Dr. Kuo testified that it is hard to 

distinguish between a G2X or Eclipse from imaging because “[t]hey look the same on the 

x-ray.” Defendants’ Exhibit 5, March 23, 2017, Dr. Kuo Dep. Tr. at 25:23 to 26:5; 24:25 

to 25:1 (“The shape of the device of an Eclipse and a G2X are identical.”); 23:16-22 (“It’s 
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the same filter. One of them is just another name for when they added an electro-polish on 

the device. But it’s pretty much the same filter.”); 67:18 to 68:5 (“without having a 

written record, it would be hard to see that on the x-ray.”).  

Even after he removed the filter and actually saw the device, Dr. Kuo was still 

unable to definitively distinguish whether it was a G2X or an Eclipse filter. Id. at 24:10-

15. This is because “when we remove these devices, we can’t tell because we don’t have 

an electron microscope[] in the room [to determine] whether there’s an electro-polish on 

it.” Id. at 24:16-25. Ms. Hyde’s filter was discarded after it was retrieved, so there is no 

way to confirm whether it was electropolished. Thus, Plaintiffs’ physician testimony is 

equally inconclusive no the issue. 

IV. Bard’s Sales Representative Deposition Testimony Is Not Conclusive. 

On February 16, 2011, Mary Starr, the Interventional Radiology Coordinator for 

Wheaton, e-mailed Matt Fermanich, Bard’s sales representative for Wheaton at the time: 

“I need to order some filters is it the Eclipes [sic] or the G2?” Defendants’ Exhibit 6, 

BPVEFILTER-48-00004804-07. Later that day, Mr. Fermanich responded, “Mary you 

want the Eclipse,” and he provided product codes. Id. at BPVEFILTER-48-00004804. On 

February 17, 2011, Ms. Starr with Wheaton replied: “Thanks Matt. We still have a G2 in 

stock. Are those still being used?” Id. It does not appear after a review of the discovery in 

the parties’ possession that Mr. Fermanich responded to this last e-mail. But Tim Hug, 

Bard’s regional sales manager at the time, testified based on this same e-mail that he 

“would assume that Matt would probably tell her that the G2 -- to go ahead and utilize the 

G2 and that when she does her reorders to order the Eclipse. Right? I mean, that’s -- that’s 

the direction that we have, and that’s the communication that we have, and I would 

assume that -- that Matt could carry that out, but I can’t say that with certainty obviously.” 

Defendants’ Exhibit 7, August 23, 2017, Tim Hug Dep. Tr. at 199:9 to 200:3.  

Mr. Fermanich testified that it appeared based on this e-mail that Wheaton was still 

“using the G2” at the time. Defendants’ Exhibit 8, March 27, 2017, Fermanich Dep. Tr. at 

202:10-22 (“Looks like it, yes.”). Referring to the same e-mail, when asked whether “at 

Case 2:15-md-02641-DGC   Document 12096   Filed 08/10/18   Page 4 of 17



- 5 -

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

least at this time, it’s fair to say that [Wheaton] is using the G2,” Mr. Hug testified that it 

“would be fair that it sounds like they have some in stock, yes.” Defendants’ Exhibit 7 at 

199:9-14. This e-mail was dated eight days before Ms. Hyde was implanted on 

February 25, 2011. Mr. Fermanich does not know if he ever had a discussion with 

Wheaton before February 17, 2011, that Bard was discontinuing the G2s and that the 

hospital should switch to the Eclipse. Defendants’ Exhibit 8 at 202:23 to 204:5. Thus, this 

e-mail and related deposition testimony is also inconclusive on the issue. 

V. Bard’s Sales and Billing Records Are Circumstantial Evidence That Ms. Hyde 
Received an Eclipse Filter. 

Bard’s records of IVC filter sales to Wheaton, Ms. Hyde’s implanting facility, from 

the pertinent time period indicate that there is circumstantial evidence the filter she 

received on February 25, 2011, was an Eclipse. Bard acknowledges that it appears that, as 

of at least February 17, 2011, Wheaton “still ha[d] a G2 filter in stock,” according to 

Ms. Starr. Defendants’ Exhibit 6 at BPVEFILTER-48-00004804. Importantly, Ms. Starr 

did not say that Wheaton had multiple G2 filters in stock. Instead, she said “a” filter, 

implying a single filter. Id. This appears consistent with the sales history for this facility.  

Bard sold only two G2X Filters (and no other G2 filters) to Wheaton in the two 

years preceding the date Ms. Hyde was implanted with her filter on February 25, 2011. 

Defendants’ Exhibit 9, BPV-17-01-00262748 (sales records from January 2010 through 

February 2011); Defendants’ Exhibit 10, BPV-17-01-00262749 to 756 (invoices); 

Defendants’ Exhibit 11, BPVEFILTER-28-00402336 (sales records showing zero filter 

sales in 2009). Both of these G2X Filters were sold in early January 2010, more than a 

year before Ms. Hyde received her filter. Defendants’ Exhibit 10 at BPV-17-01-

00262749. Critically, only one of those G2X Filters was a Jugular/Subclavian Delivery 

Kit, the type of delivery approach Ms. Hyde underwent. Id. It is unknowable whether this 

single G2X Filter Jugular was available for Ms. Hyde’s implant on February 25, 2011.

After January 2010, however, Bard sold eight Eclipse Filters to Wheaton. 

Defendants’ Exhibit 9. One of those Eclipse Filters was a Jugular/Subclavian Delivery 
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Kit. Defendants’ Exhibit 10 at BPV-17-01-00262754. This Eclipse Filter Jugular was 

ordered on February 22, 2011, invoiced and shipped on February 23, 2011, and delivered 

to Wheaton on February 25, 2011 – the day Ms. Hyde received her filter. Id. Wheaton 

ordered an additional Eclipse Filter Jugular merely four days later on March 1, 2011. 

Defendants’ Exhibit 10 at BPV-17-01-00262756.  

Although Mr. Fermanich, Bard’s sales representative responsible for Wheaton at 

the time, testified that his contact with Ms. Starr on February 17, 2011, “may have been 

the first opportunity I had to get to her” concerning orders for Eclipse filters, the sales 

records above clearly demonstrate that Wheaton had purchased Eclipse filters as early as 

November 2010. Defendants’ Exhibit 8 at 203:19 to 204:5. Importantly, neither 

Mr. Fermanich nor Mr. Hug affirmatively testified as to what filter type Ms. Hyde 

received. Moreover, Mr. Fermanich never testified that the hospital was using G2X filters 

at the time of Plaintiff’s implantation procedure, as Plaintiffs contend. Instead, when 

asked “here now we’re at February 17, 2011 . . . And you have . . . a relatively good 

customer [Wheaton] who’s still using the G2,” Mr. Fermanich testified: “Looks like it, 

yes.” Id. at 202:10-22; see also Defendants’ Exhibit 7 at 199:9-14 (When asked “at least 

at this time, it’s fair to say that [Wheaton] is using the G2,” based on the e-mail dated 

February 17, 2011, Mr. Hug testified it “would be fair that it sounds like they have some 

in stock, yes.”). Mr. Fermanich also never testified that Wheaton had yet to switch over to 

the Eclipse Filter by the time of Ms. Hyde’s implant, even after being specifically asked: 

“[s]o obviously they didn’t get it switched out in time for Lisa Hyde?” Defendants’ 

Exhibit 8 at 205:5-20. The record evidence refutes this assertion. 

Bard submits that it is a question of fact whether Ms. Hyde received the Eclipse 

Filter Jugular delivered to Wheaton the day of her implant over the G2X Filter Jugular 

that Wheaton purchased more than a year before her date of implant that was potentially 

available as late as February 17, 2011.  It is Bard’s position that this evidence should be 

presented to the jury as a question of fact for the jury to resolve. 
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VI. Bard Should Not Be Estopped From Challenging Ms. Hyde’s Filter Type. 

Bard should not be estopped from having the jury resolve this admitted question of 

fact because Bard’s representation during the bellwether selection was based on 

inadvertence and mistake, and none of the facts and circumstances that Plaintiffs assert 

warrant estoppel. 

Judicial estoppel is an equitable doctrine, applied at the court’s discretion, which 

precludes a party from gaining an advantage by asserting one position, and then 

subsequently seeking an advantage by taking a clearly inconsistent position. See 

Hamilton v. State Farm Fire & Cas. Co., 279 F.3d 778, 782 (9th Cir. 2001). The Ninth 

Circuit invokes judicial estoppel after analyzing four factors: (1) whether the party’s later 

position is “clearly inconsistent” with its earlier position, (2) whether the party 

successfully advanced the earlier position such that judicial acceptance of an inconsistent 

position would create the perception that the court was misled, (3) whether the party 

seeking to assert the inconsistent position would derive an unfair advantage if not 

estopped, and (4) whether the party to be estopped acted inadvertently or with any degree 

of intent. See Samson v. NAMA Holdings, LLC, 637 F.3d 915, 935 (9th Cir. 2011) (citing 

New Hampshire v. Maine, 532 U.S. 742, 749-750 (2001), and EaglePicher Inc., v.

Federal Ins. Co., CV-4-870 PHX MHM, 2007 WL 2265659, at *3 (D. Ariz. Aug. 6, 

2007)). In particular, the Ninth Circuit will only apply judicial estoppel where 

incompatible positions are based “on knowing misrepresentation or even fraud on the 

court” and not “inadvertence or mistake.” Id. (citations omitted).  

This Court has consistently applied the New Hampshire factors, as well as the 

Ninth Circuit principle that judicial estoppel is not applicable in cases of inadvertence or 

mistake, to find judicial estoppel unwarranted. See, e.g., Carbajal v. Dorn, No. CV 09-

0283-PHX-DGC, 2010 WL 892201, at *2 (D. Ariz. Mar. 9, 2010) (refusing to apply 

judicial estoppel because “[t]he Court cannot, as a matter of undisputed fact, conclude that 

any change in position on the part of [the plaintiff] was based on ‘chicanery’ rather than 

inadvertence or mistake.”); Arizona v. Tohono O’odham Nation, 944 F. Supp. 2d 748, 757 
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(D. Ariz. 2013), aff’d 818 F.3d 549 (9th Cir. 2016) (applying New Hampshire factors to 

determine that judicial estoppel was not warranted).1

First, Bard’s representation to the Court in its bellwether submission that 

“Ms. Hyde had a G2X implanted on 2/25/2011,” (Doc. 5652 at 6), was based on 

“inadvertence and mistake,” and was in no way a “knowing misrepresentation.” Samson, 

637 F.3d at 935; Carbajal, 2010 WL 892201, at *2. At the time of the bellwether selection 

in April 2017, it appeared based on statements in the medical records, and from a review 

of the imaging, that Ms. Hyde received a G2X Filter. Bard was understandably mistaken 

as evidenced by the inconclusive records and testimony above. Indeed, based on the same 

statements in the medical records, Plaintiffs themselves represented in their pleadings and 

discovery that Ms. Hyde received a G2 Filter. See Compl. ¶ 10 (Doc. 1, 2:16-cv-00893-

DGC); 2  Defendants’ Exhibit 1, Plaintiffs’ Profile Form at § 3.A. (“Bard G2”); 

Defendants’ Exhibit 2, Plaintiffs’ Fact Sheet (“PFS”) at § II.1 (“G2®”).  

1 See also In re Smith, 526 B.R. 343, 348 (D. Ariz. 2015) (same); Am. Realty Capital 
Properties Inc. v. Holland, No. CV-14-00673-PHX-DGC, 2014 WL 5023004, at *4 (D. 
Ariz. Oct. 8, 2014) (same); Zrihan v. Wells Fargo Bank, N.A., No. CV-12-02073-PHX-
DGC, 2014 WL 348197, at *5 (D. Ariz. Jan. 31, 2014) (same); AdVnt Biotechnologies, 
LLC v. Schroeder, No. CV-06-2787-PHX-DGC, 2007 WL 1875667, at *3 (D. Ariz. June 
28, 2007) (same); Tavilla v. Cephalon, Inc., 870 F. Supp. 2d 759 (D. Ariz. 2012) (same). 
2 Bard’s original, internal complaint file produced with its Defendants’ Profile Form was 
prepared based on the only information available to Bard at the time: Plaintiffs’ civil 
Complaint that represented that Ms. Hyde received a G2 Filter. Defendants’ Exhibit 12, 
DPS_HydeL_CV-16-00893_000008-21 (“Unknown G2”). Bard re-opened the complaint 
file once it received medical records for review. This supplemental complaint file 
produced with Defendants’ Fact Sheet – which Plaintiffs reference in support of estoppel 
– was prepared again based on the only information available to Bard at the time: 
Plaintiffs’ Complaint and the implant records from Dr. Henry identifying the filter as a 
“Bard G2 retrievable.” Defendants’ Exhibit 13, DFS_HydeL_CV-16-00893_000003-28. 
This is why the supplemental complaint file referenced the product as a G2 Filter and 
provided the Catalog No: RF320J. Bard later re-opened the complaint file again in May 
2017, after the bellwether submission, once it received the additional medical records and 
imaging collected during discovery. This supplemental complaint file was based on a 
review of these additional records, and was produced to Plaintiffs with Bard’s 
Supplemental Defendants’ Fact Sheet in August 2017. Defendants’ Exhibit 14, 
DFS_HydeL_CV-16-00893_000078-113. The supplemental complaint file stated “Based 
on the image it cannot be determined if the filter was a G2 Express, G2X or a Bard 
Eclipse Filter.” Id. at DFS_HydeL_CV-16-00893_000080. Bard also prepared a 
supplemental MedWatch Submission to FDA stating “Based on the images provided, the 
identity of the filter cannot be determined.” Id. at DFS_HydeL_CV-16-00893_000112. 
Bard did not affirmatively identify Ms. Hyde’s filter anywhere else in its original or 
supplemental Defendants’ Fact Sheets or the documents produced therewith. 
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More importantly, Plaintiffs repeatedly represented to the Court in their own 

bellwether submission, and response to Bard’s submission, that Ms. Hyde “had a Bard G2 

filter implanted,” not a G2X or an Eclipse, based on the exact same facts and 

circumstances that Plaintiffs claim warrant estoppel. Doc. 5706 at 17 (Sealed Lodged) 

(“Name: Hyde; Device: G2”; “Lisa Hyde – G2”); id. at 1 n.1 (“Lisa Hyde, case no. 16-

CV-00893 (G2 filter)”); id. at 25 (same); see also Doc. 5707 at 10 (Sealed Lodged) 

(“Hyde – G2 fracture and migration; complex percutaneous retrieval.”). This is clear 

evidence that both parties made inadvertent mistakes in their representations to the Court 

concerning Ms. Hyde’s filter type during bellwether selection. Neither party knowingly 

misrepresented her filter type to the Court. Samson, 637 F.3d at 935; Carbajal, 2010 WL 

892201, at *2. The parties were simply and understandably mistaken. 

When Bard subsequently discovered there was a question of fact as to whether 

Ms. Hyde received an Eclipse or a G2X, Bard immediately notified Plaintiffs in its 

supplemental discovery responses (Doc. 11921-1), and in its summary judgment briefing 

(Doc 7359 at 2 n.2). This occurred nearly a year ago in August 2017. Plaintiffs responded 

to Bard’s assertions in their opposition motion. Doc. 7952 at 1 n.1. Plaintiffs do not claim 

that they had inadequate notice of Bard’s position. 

Second, Bard did not seek to mislead Plaintiffs or the Court during bellwether 

selection with its inadvertent and mistaken representation to gain an “unfair advantage.” 

Samson, 637 F.3d at 935. Indeed, Bard’s focus in its bellwether submission was on 

choosing representative cases based principally on filter complications, not filter type. 

Bard’s representations in its submission make this clear:  

Ms. Hyde had a G2X implanted on 2/25/2011. Ms. Hyde’s 
case is representative as it involves a filter fracture (25% 
of the pool) and also involves multiple complications in a 
single case including tilt, perforation, a filter strut to the 
heart, and a complex filter retrieval. 

Doc. 5652 at 6 (emphasis added). Bard’s representations concerning the other proposed 

bellwethers are also illustrative. See, e.g., id. at 7 (“Mr. King had a G2 placed. . . . The 

case is representative of cases in which the allegation is that the filter tilted, perforated, 
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and cannot be retrieved.”); see also id. at 7-8.3

Third, Bard can see no “unfair advantage” that may be derived in this case if the 

jury is permitted to resolve this pure question of fact. Samson, 637 F.3d at 935; Carbajal, 

2010 WL 892201, at *2. As Bard stated in its bellwether submission, “the G2 group of 

filters and Eclipse filters are virtually identical in configuration, the difference being that 

the Eclipse was electropolished.” Doc. 5652 at 5. Bard maintains that the Eclipse is an 

improvement upon Bard’s G2-line of filters. Plaintiffs throughout this litigation have 

consistently asserted to the contrary that the Eclipse is no different than a G2X. See, e.g.,

Doc. 10707 at 2-3 (“The fundamental flaw in Bard’s argument is its suggestion that the 

Eclipse is a different device than the G2; it is not. . . . Plaintiff’s experts confirm the same 

thing.”). Plaintiffs should not now be heard that they will be prejudiced by the 

presentation of evidence involving the Eclipse to the jury. This Court has already admitted 

evidence of the Recovery® Filter’s complications, testing, and design in the Jones

(Eclipse) bellwether trial, over Bard’s objection. Doc. 10819. Therefore, Bard will gain no 

“unfair advantage” from the jury’s resolution of Ms. Hyde’s filter type, and Bard should 

not be estopped because of its inadvertent representation in its bellwether submission. 

Finally, Plaintiffs’ other claim that Bard should be estopped because counsel for 

Bard “affirmatively stated” during its questioning of Dr. Henry that “we [Defendants] can 

establish it was a G2X,” is disingenuous and without merit. Defendants’ Exhibit 4 at 92:6 

to 93:7. First, an attorney’s statement at deposition is not evidence. Second, counsel for 

Bard was not making an affirmative statement to anyone, and certainly did not make a 

representation to gain an advantage. Third, this line is taken out of context, as counsel for 

Bard was clearly indicating that there was no need to further question Dr. Henry about the 

filter type, see id., because he had no independent recollection of the encounter, and was 

otherwise “not sure” whether Ms. Hyde received a G2 or a G2X. Id. at 11:22-24; 12:5-12. 

3 This is further evidenced by Bard’s opposition to Plaintiffs’ proposed selections which 
Bard believed to be “disproportionately weighted toward the most serious types of 
injuries, including open surgeries, fractures of a strut to the heart, and fractures in 
general.” Doc. 5652 at 10; see also id. at 10-15. 
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VII. Conclusion. 

For these reasons, it is Bard’s position that this evidence should be presented to the 

jury to resolve the pure question of fact concerning Ms. Hyde’s filter type. 

Plaintiffs’ Position 

This case was submitted by both parties as a G2X case for consideration in the first 

round of the MDL bellwether process.  In fact, both Plaintiffs and Defendants agreed the 

Hyde case should be included in the first bellwether pool of six cases set for trial.  

Discovery in the Hyde case was based upon the Bard G2X Filter being the subject device. 

As such, Plaintiffs are prepared to try a G2X case, not an Eclipse case.   

Plaintiffs would not have stipulated with Defendants to include this case in the first 

bellwether pool for trial had both sides not agreed at the time that it was a G2X case. 

Trying three Eclipse cases in the first six MDL bellwethers would be deleterious to the 

purpose of the bellwether process.4

It is Plaintiffs’ position that Defendants should be estopped from now claiming the 

product in question is an Eclipse, or anything other than a G2X, considering the following 

facts and circumstances: 5

1. The Hyde case is a defense pick. Defendants stated the following in their bellwether 

submission: 

Ms. Hyde had a G2X implanted on 2/25/2011. Ms. Hyde’s 
case is representative as it involves a filter fracture (25% of 
the pool) and also involves multiple complications in a single 
case including tilt, perforation, a filter strut to the heart, and a 
complex filter retrieval. Ms. Hyde claims that her filter 
fracture caused her to experience back and abdominal pain. As 
such, the case gives the parties the opportunity to test their 

4 Again, Plaintiffs would have objected, as the Defendants have objected to trying even 
one Recovery case in the first six despite the fact that it is relevant in all subsequent cases 
and was on the market two times longer than the Eclipse.  Moreover, the values in 
settlement and potential jury verdicts, the parties agree, could make up 50% or more of 
the global settlement number of the entire litigation.  
5 Considering the fact that the Eclipse filter was superseded by the next generation of Bard 
filters, the Meridian, within approximately a year and a half of clearance of the Eclipse, 
Defendants can agree another product would have been more appropriate and 
representative of the filed cases. See Eclipse and Meridian Clearance Letters, attached as 
Plaintiffs’ Exhibit 1.  
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arguments as to these numerous complications, including any 
interrelationship between the complication modes.  

* * * 
Bard recommends that the Hyde case be second in order for 
trial. That case involves a G2X with fracture, with a strut 
embolizing to the heart. It also involves complications of tilt, 
perforation, and a complex percutaneous retrieval of the filter 
and strut by a medical doctor at Stanford University.6

2. The Defendants’ Fact Sheet contains numerous references to Mrs. Hyde’s filter being 

a G2: 

a. Complaint Detail Record Report: “Product Name: G2 Filter; Product 
Catalog No: RF320J.” See DFS_HydeL_CV-16-00893-000004. 

b. Investigation Level II conducted for “(Parent) Product Catalog No.: RF320J; 
(Parent) Product Name: G2 Filter.” See DFS_HydeL_CV-16-00893-
000010-11. 

c. Complaint Trend Analysis was conducted for “Product Name: G2 Filter.” 
See DFS_HydeL_CV-16-00893-000015-18. 

d. MedWatch Submission was for “1. Brand Name: G2 Filter System – 
Jugular.” See DFS_HydeL_CV-16-00893-000023.7

3. The interventional radiologist David A. Henry, M.D. who implanted the Bard filter 

noted in his record: 

Venipuncture was performed and progressive venous dilation 
of the tract was performed followed by placement of a Bard 
G2 retrievable sheath device in the right iliac vein.8

4. Defense counsel affirmatively stated during the deposition of David A. Henry, M.D. 

that she need not continue questioning Dr. Henry about the identity of the product 

because “we [Defendants] can establish it was a G2X.”: 

Q. Now, to clarify, Mrs. Hyde was implanted by you with a 
G2X filter; correct? 

A. I believe so. I may not have even mentioned the brand in 

6 See Defendants’ Submission Regarding Selection of Cases for Bellwether Group dated 
April 24, 2017, p. 6 and p. 9 (Doc. 5652), attached as Plaintiffs’ Exhibit 2. 
7 See Defendants’ Fact Sheet documents, attached as Plaintiffs’ Exhibit 3. 
8 See WFH-Franklin Interventional Radiology report, signed by Debra Wiedmeyer, M.D. 
on behalf of David A. Henry, M.D. dated February 23, 2011, 
HYDE_WFHF_MDR00172-73, attached as Plaintiffs’ Exhibit 4.
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my report. 
…. 
MR. LEIB: I’m not going to be having him answer any 
questions, it’s privileged. He’d be having to use his expert 
opinion as to whether -- 
MS. DALY: That’s fair enough. 

MR. LEIB: Yeah. 

MS. DALY: That’s fair enough. We can establish it was a 
G2X. I don’t need to trouble him with that.9

5. Bard’s sales representative, Matt Fermanich, who was designated by Defendants for a 

deposition in the Hyde case, testified: 

a. The hospital was using G2X Filters at time of Plaintiff’s implantation 
procedure.10

b. He does not know if he ever had a discussion with hospital personnel before 
Feb. 17, 2011 that Bard planned to discontinue the G2 product line and 
about the hospital eventually switching to Eclipse. 11  His testimony was 
based upon an e-mail to him from Mary Christine Starr of WFHC-Franklin, 
dated February 17, 2011, where she advised Matt Fermanich that as of 
February 17, 2011 the hospital still had G2 Filters in stock. 

c. The G2 was still being sold and distributed in the sales region as late as 
March 8, 2011. After both the Eclipse and Meridian filters had launched.12

d. Bard was still in the process of transitioning customers from the G2 and to 
Meridian as late as December 13, 2011, again implying use of the G2 filters 
long after both the Eclipse and Meridian filters had launched.13

6. Bard regional sales manager Tim Hug testified, based on the same e-mail mentioned 

above from Mary Christine Starr dated February 17, 2011, that the G2 filter was 

stocked and available at the hospital where Plaintiff was implanted. The hospital, per 

directions given by sales representatives, was told to utilize the G2 filters in stock 

9 See Deposition of David Henry, M.D. dated April 6, 2017 at 92:6 – 93:7, attached as 
Plaintiffs’ Exhibit 5. 
10 See Deposition of Matthew P. Fermanich dated March 27, 2017 at 202:17-22, attached 
as Plaintiffs’ Exhibit 6. 
11 See Deposition of Matthew P. Fermanich dated March 27, 2017 at 201:16 – 204:5, 
attached as Plaintiffs’ Exhibit 7.   
12 See Deposition of Matthew P. Fermanich dated March 27, 2017 at 215:20-218:5 and 
Exhibit 25 to the Deposition of Matthew P. Fermanich, attached as Plaintiffs’ Exhibit 8. 
13 See Deposition of Matthew P. Fermanich dated March 27, 2017 at 218:6-221:9 and 
Exhibit 26 to the Deposition of Matthew P. Fermanich, attached as Plaintiffs’ Exhibit 9. 
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before ordering Eclipse.14

7. After completion of Mrs. Hyde’s filter retrieval procedure on August 25, 2014 at 

Stanford Hospital, William T. Kuo, M.D., transcribed the following in his records as 

his “impressions”:  

a. “1. Successful retrieval of a fractured G2X IVC filter.”   

b. “Spot radiograph of the IVC demonstrates a Bard G2X filter.” 

8. At his deposition on March 23, 2017, William T. Kuo, M.D. testified that his 

experience with the device allowed him to identify it as a G2X filter. 15

9. Mrs. Hyde testified that Dr. Kuo told her the filter was a G2/G2X before her explant 

surgery on August 25, 2014. 16

10.  The shipping records Defendants cite are inconclusive. The records indicate that an 

Eclipse Jugular was shipped via 2-day shipping on February 23, 2011. There is no 

reference on the record or within e-mails to indicate the reason the filter was sent. 

Mrs. Hyde’s filter was implanted 2 days later, with the procedure starting sometime 

shortly after 11:00 a.m. and ending around 2:00 p.m.17

It very unlikely the Eclipse Juglar would have been delivered, checked into the 

hospital’s inventory, routed to the correct department, delivered to the doctors, and 

prepared for implant in time to be placed in Mrs. Hyde. Even if the Eclipse Jugular did 

arrive in time, as noted above, Wheaton Hospital had been told by Bard’s sales 

representatives to use all stock G2/G2X filters and it is known that Wheaton Hospital had 

G2X filters in stock on February 17, 2011. As the shipping records point out, Eclipse 

14 See Deposition of Tim Hug dated August 23, 2017 at 197:15 – 200:3, attached as 
Plaintiffs’ Exhibit 10. 
15 See Stanford Hospital records, complex IVC filter retrieval dated August 26, 2015, 
HYDEL_SHC_MDR00054-56, attached as Plaintiffs’ Exhibit 11.  Deposition of William 
T. Kuo, M.D. dated March 23, 2017 at 23:12 – 26:5 and 28:17 – 24, attached as Plaintiffs’ 
Exhibit 12. 
16 See Deposition of Lisa Hyde dated January 25, 2017 at 39:10-40:1, attached as 
Plaintiffs’ Exhibit 13. 
17 See Wheaton Franciscan Hospital Records, HYDEL_WFHF_MDR00137-139, attached 
as Plaintiffs’ Exhibit 14. 
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Femoral filters had been ordered by the hospital as early as November 2010, 4 months 

before Mrs. Hyde’s implant procedure. The fact that Wheaton ordered Eclipse filters on 

February 22, 2011 does not infer the hospital used its entire stock of G2 filters; as noted 

above, it is clear, Mr. Fermanich was pushing Wheaton to order Eclipse filters to 

eventually make the switch from G2/G2X.  

Importantly, inconclusive shipping records should not be given more weight than 

Plaintiff’s implanting physician’s, Dr. Henry, own notes in official hospital records which 

he verified at his deposition.  If the filter was an Eclipse, the medical records transcribed 

by Dr. Henry would have indicated it. Dr. Henry had the experience and knowledge to tell 

the difference and to accurately reflect the correct device in his records. 

Therefore, Plaintiffs request the Court estop Defendants from now claiming the 

product in question is an Eclipse and make a determination as to the identity of the Bard 

product implanted in Mrs. Hyde.  

RESPECTFULLY SUBMITTED this 10th day of August, 2018. 

GALLAGHER & KENNEDY, P.A. NELSON MULLINS RILEY & 
SCARBOROUGH, LLP 

By: /s/ Mark O’Connor (with permission)
Mark S. O’Connor (011029) 
2575 East Camelback Road 
Phoenix, AZ 85016-9225 

Ramon Rossi Lopez  
(admitted pro hac vice) 
CA Bar No. 86361 
LOPEZ MCHUGH LLP 
Phoenix, AZ 85016-9225 
100 Bayview Circle, Suite 5600 
Newport Beach, CA 92660 

Co-Lead/Liaison Counsel for 
Plaintiffs

By: /s/ Richard B. North, Jr.
Richard B. North, Jr. (pro hac vice)
Georgia Bar No. 545599 
Matthew B. Lerner (pro hac vice) 
Georgia Bar No. 446986 
Atlantic Station 
201 17th Street, NW / Suite 1700 
Atlanta, GA  30363 
PH: (404) 322-6000 
FX: (404) 322-6050 
richard.north@nelsonmullins.com 
matthew.lerner@nelsonmullins.com 

// 

// 

// 
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James R. Condo (005867) 
SNELL & WILMER L.L.P. 
One Arizona Center 
400 E. Van Buren 
Phoenix, AZ 85004-2204 
PH: (602) 382-6000 
jcondo@swlaw.com 

Attorneys for C. R. Bard, Inc. and Bard 
Peripheral Vascular, Inc.
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CERTIFICATE OF SERVICE 

I hereby certify that on this 10th day of August 2018, the foregoing was 

electronically filed with the Clerk of Court using the CM/ECF system which will 

automatically send e-mail notification of such filing to all attorneys of record. 

s/Richard B. North, Jr. 
Richard B. North, Jr. 
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Message 

From: 
Sent: 
To: 
Subject: 

Starr, Mary Christine [Mary.Starr@wfhc.org] 
2/17/20113:30:18 PM 
Fermanich, Matt [/0=BARD/OU=MHL-E2K3 AG/cn=Recipients/cn=MFermanich] 
RE: Technician Registration 

Thanks Matt. We still have a G2 in stock. Are those still being used? If I can't get in this workshop I can do the next no 
biggy. I know that the cath lab cant send anyone this round either. 

Mary Starr R.T. (R), V.I. 

lnterventlonal Radiology Coordinator 

WFHC-Franklin 

414-325-4980 

Mary.C.Starr@wfhc.org 

From: Fermanich, Matt [mailto:Matt.Fermanich@crbard.com] 
Sent: Wednesday, February 16, 2011 7:17 PM 
To: Starr, Mary Christine 
Subject: RE: Technician Registration 

Mary you want the Eclipse ... here are the product codes 

1. Jugular>- EC500J 

2. Fem oral -- EC500F 

3. Retrieval Cone - FBRC 

I submitted your registration. I soon as I hear back I will let you know. If this class is full we'll get you in the next one if 
the dates work on your end. 

Thanks Mary and let me know if you need anything else 

EXH1err 

~l 

BPVEFILTER-48-00004804 
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-Matt© 

From: Starr, Mary Christine [mailto:Mary.Starr@wfhc.org] 
Sent: Wednesday, February 16, 2011 3:41 PM 
To: Fermanich, Matt 
Subject: RE: Technician Registration 

Matt I filled out the first half of the form the second half you fill out? Also I need to order some filters is it the Eclipes or the 
G2? 

Mary Starr R.T. (R), V.I. 

lnterventional Radiology Coordinator 

WFHC-Franklin 

414-325-4980 

Mary.C.Starr@wfhc.org 

___ , , WWW N 

From: Fermanich, Matt [mailto:Matt.Fermanich@crbard.com] 
Sent: Wednesday, February 16, 2011 3:57 PM 
To: Starr, Mary Christine 
Subject: Technician Registration 

Mary ... here is the form I need completed ASAP to forward along for approval. 

Please let me know if you have any questions at all. 

Thanks and I will talk to you soon 

-Matt 

BPVEFILTER-48-00004805 
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Matt Fermanich 

Territory Manager- Milwaukee 

Bard PV 

Phone: 414.736.3191 

Fax: 262.354.0007 

Email: Matt.Fermanich@crbard.com 

C.onfidentiaiity Notir,e: This •H·naii and ariy ~tta<.hm~nts ::;re 1nten..ioo on!y for the use of thoS€ to W;'·,om it is addressed and may c.ontaii, Jnforrnc.:tion that is 
conl\dent;;.\i and prohiM~d from further di~t!o"'Uf'€ und:cr Jaw. H you 11;:ve re,e,vJr:ec this e-mail in error, ifs v~view. use, r{;tentkm and/or distrbt.'tk:n !t shktiy 
prohibikd. If you are n .. ,t the intended recipient, ptease contact th~ ~0nde: by :r~ply ,~ .. mi'ii; aM tfoistroy a!I copies ofth,~ <.;r~Jinai meti?;,age and any 
;,.;!tachn)e~.ro_.{v1 .OJ 

Privileged/Confidential information may be contained in this message. The information contained in this message is 
intended only for the use of the recipient(s) named above and their co-workers who are working on the same matter. 
The recipient of this information is prohibited from disclosing the information to any other party unless this disclosure 
has been authorized in advance. 

If you are not intended recipient of this message or any agent responsible for delivery of the message to the intended 
recipient, you are hereby notified that any disclosure, copying, distribution or action taken in reliance on the contents of 
this message is strictly prohibited. You should immediately destroy this message and kindly notify the sender by reply E 
Mail. Please advise immediately if you or your employer does not consent to Internet E-Mail for messages of this kind. 
Opinions, conclusions and other information in this message that do not relate to the official business of the firm shall 
be understood as neither given nor endorsed by it. 

Important Security Information about Wheaton Franciscan Healthcare Email Communications 

Wheaton Franciscan Healthcare has implemented an email encryption service to protect the privacy of email containing 
PHI and other confidential information. To learn more about our secure email system, please visit 
www.wfhealthcare.org/Wheato n/ AboutUs/SecureEmai l.aspx 

Privileged/Confidential information may be contained in this message. The information contained in this message is 
intended only for the use of the recipient(s) named above and their co-workers who are working on the same matter. 
The recipient of this information is prohibited from disclosing the information to any other party unless this disclosure 

BPVEFIL TER-48-00004806 
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has been authorized in advance. 

If you are not intended recipient of this message or any agent responsible for delivery of the message to the intended 
recipient, you are hereby notified that any disclosure, copying, distribution or action taken in reliance on the contents of 
this message is strictly prohibited. You should immediately destroy this message and kindly notify the sender by reply E 
Mail. Please advise immediately if you or your employer does not consent to Internet E-Mail for messages of this kind. 
Opinions, conclusions and other information in this message that do not relate to the official business of the firm shall 
be understood as neither given nor endorsed by it. 

Important Security Information about Wheaton Franciscan Healthcare Email Communications 

Wheaton Franciscan Healthcare has implemented an email encryption service to protect the privacy of email containing 
PHI and other confidential information. To learn more about our secure email system, please visit 
www.wfhealthcare.org/Wheaton/AboutUs/SecureEmail.aspx 
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Golkow Litigation Services Page 1
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 13
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Do Not Disclose - Subject to Further Confidentiality Review

Golkow Litigation Services Page 197

  1   can't call medical affairs to get the answer.  It's a

  2   physician/medical affairs connection there.

  3       Q.    Do you recall -- in this particular instance,

  4   do you remember if Mr. Fermanich got back to this

  5   physician?

  6       A.    I would be angry if Matt did not.  I don't

  7   know, though.

  8       Q.    And what would you have expected him -- or if

  9   you recall, tell me what he provided to the physician.

 10       A.    I don't know, but I would expect Matt to say,

 11   At the end of the day, we don't know the answer to that,

 12   but I would encourage you to reach out on this phone

 13   number, and perhaps they can do some additional research

 14   to find the answer to that.

 15       Q.    Okay.  This is one I want to show you.

 16                (Exhibit 1115 was marked for

 17   identification.)

 18       Q.    BY MR. LOPEZ:  This is Exhibit 1115.  All

 19   right.  Okay.  Just go to the second page real quick.

 20       A.    Okay.

 21       Q.    This is an e-mail between Mary Starr and Matt

 22   Fermanich, and you know who Mary Starr is?

 23       A.    Yeah.  I'm not sure what her role was at this

 24   time, but I do know Mary Starr.

 25       Q.    Okay.  Actually it looks like she says --
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  1       A.    Oh, there it is.

  2       Q.    -- interventional radiology coordinator?

  3       A.    Yeah.  So I knew her when she worked in the

  4   cath lab at saint Francis, another Wheaton facility.  So

  5   that's how I knew her.

  6       Q.    She writes just on the second page at the top,

  7   "Matt, I filled out the first half of the form.  The

  8   second half you fill out" --

  9       A.    Yes.

 10       Q.    -- "question" -- I don't know if I read that

 11   right.

 12       A.    Right.

 13       Q.    "Also I need to order some filters.  Is it the

 14   Eclipse or the G2," she's asking, and let's keep in mind

 15   the date here.

 16       A.    Okay.

 17       Q.    This is February 16, 2011.

 18       A.    Okay.

 19       Q.    And she needs more filters, or the group does,

 20   and then Matt responds.  You can go to the first page.

 21       A.    Yep.

 22       Q.    "Mary, you want the Eclipse.  Here are the

 23   product codes."  Okay.  And then he provides them.

 24       A.    Yes.

 25       Q.    And this was in -- this comported to the
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  1   instructions or the -- you know, the company directive

  2   that he's aware of.

  3       A.    Uh-huh.

  4       Q.    That's a yes?

  5       A.    It is correct, yes.  Sorry.

  6       Q.    Sorry, it's annoying, but you've got to give

  7   audible responses.

  8       A.    Yes.

  9       Q.    And Mary responds and says, "Thanks, Matt.  We

 10   still have a G2 in stock.  Are those still being used?"

 11   And at least at this time, it's fair to say that this

 12   hospital is using the G2.  Right?

 13       A.    I think that would be fair that it sounds like

 14   they have some in stock, yes.

 15       Q.    And do you know what Matt replied?

 16       A.    I don't.  I can't recall that.

 17       Q.    Okay.  Yeah, I don't have it --

 18       A.    I could make an assumption on that, but, yes.

 19       Q.    What would you expect Matt to have responded?

 20                MR. LERNER:  Objection to form.

 21                THE WITNESS:  I would assume that Matt would

 22   probably tell her that the G2 -- to go ahead and utilize

 23   the G2 and that when she does her reorders to order the

 24   Eclipse.  Right?

 25                I mean, that's -- that's the direction that
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  1   we have, and that's the communication that we have, and I

  2   would assume that -- that Matt could carry that out, but

  3   I can't say that with certainty obviously.

  4       Q.    BY MR. LOPEZ:  Okay.  You can put that one

  5   aside.

  6       A.    Okay.

  7       Q.    All right.  This is Exhibit 1116.

  8                (Exhibit 1116 was marked for

  9   identification.)

 10       Q.    BY MR. LOPEZ:  And let's try to go through this

 11   one a little more quickly than it might look like we're

 12   going to.

 13       A.    Okay.

 14       Q.    I know it's a big one, but go to page 18,

 15   please.

 16       A.    Okay.

 17       Q.    And you'll see it's a chart at the top.  It

 18   says, "What is G2 trend relative to RNF?"  And do you

 19   understand the RNF to be the Recovery filter?

 20       A.    Yes.

 21       Q.    Okay.  Do you see in the left column, second

 22   row, limb detachments, arm/leg hook?

 23       A.    Yes.

 24       Q.    And the far right column says, "G2 has less arm

 25   and hook complaints than RNF.  G2 has more leg complaints
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CUSTOMER CITY STATE TERR MONTH YEAR GROUP ITEM UNITS SALES

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 January 2010 G2 X FEM RF400F  G2 EXPRESS FEM DELIVER 1 1,250

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 January 2010 G2 X JUGULAR RF400J  G2 EXPRESS JUG/SUB DEL 1 1,250

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 February 2010 - -

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 March 2010 - -

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 April 2010 - -

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 May 2010 - -

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 June 2010 - -

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 July 2010 - -

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 August 2010 - -

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 September 2010 - -

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 October 2010 - -

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 November 2010 ECLISPE FILTER EC500F  ECLIPSE FEMORAL FILTER 2 2,600

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 November 2010 ECLISPE FILTER EC500F  ECLIPSE FEMORAL FILTER 2 2,600

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 December 2010 ECLISPE FILTER EC500F  ECLIPSE FEMORAL FILTER 1 1,300

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 January 2011 ECLISPE FILTER EC500F  ECLIPSE FEMORAL FILTER 1 1,250

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 February 2011 ECLISPE FILTER EC500F  ECLIPSE FEMORAL FILTER 1 1,250

WHEATON FRANCISCAN HLTHCARE  FRANKLIN, WI  [12001637] FRANKLIN WI 342 February 2011 ECLISPE FILTER EC500J  ECLIPSE FEMORAL JUGULAR 1 1,250

Totals 10 12,750
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James R. Condo (005867) 
Amanda C. Sheridan (027360)  
SNELL & WILMER L.L.P. 
One Arizona Center 
400 E. Van Buren 
Phoenix, AZ 85004-2202 
Telephone: (602) 382-6000 
jcondo@swlaw.com 
asheridan@swlaw.com 
 
Richard B. North, Jr. (GA Bar No. 545599) 
(admitted pro hac vice) 
Matthew B. Lerner (GA Bar No. 446986) 
(admitted pro hac vice) 
Nelson Mullins Riley & Scarborough, LLP 
201 17th St. NW, Suite 1700 
Atlanta, GA 30363 
richard.north@nelsonmullins.com  
matthew.lerner@nelsonmullins.com 
 
Attorneys for Defendants C. R. Bard, Inc. 
and Bard Peripheral Vascular, Inc. 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 
IN RE:  Bard IVC Filters Products Liability 
Litigation, 

 

No. 2:15-MD-02641-DGC 
 

DEFENDANTS' SUBMISSION 
REGARDING SELECTION OF CASES 
FOR BELLWETHER GROUP 1  

In accordance with Case Management Order No. 11 [Doc. 1662], Para. V.A.2., and 

No. 20 [Doc. 4335], Defendants (hereinafter "Bard") hereby file their Submission 

Regarding Selection of Cases for Bellwether Group 1, providing their memorandum in 

support of their selections, proposed Order of Trials, and memorandum in opposition to 

certain of Plaintiffs' selections, and show the Court as follows: 

The overarching goal of the bellwether trial process in MDLs is to allow the parties 

to test their claims and defenses and ultimately to evaluate the strengths and weaknesses 

of their cases, thereby assisting in facilitating global settlement.  Manual for Complex 
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Litigation (Fourth) § 20.132.  However, the likelihood of bellwether trials yielding 

information useful in furthering these goals depends upon a critical factor; the extent to 

which bellwether trials fairly represent the cases making up the greater MDL as a whole:   
 
If individual trials, sometimes referred to as bellwether trials or test cases, 
are to produce reliable information about other mass tort cases, the specific 
plaintiffs and their claims should be representative of the range of case.  
Some judges permit the plaintiffs and defendants to choose which cases to 
try initially, but this technique may skew the information that is produced.  
To obtain the most representative cases from the available pool, a judge 
should direct the parties to select test cases randomly or limit the selection 
to cases that the parties agree are typical of the mix of cases. 

Manual for Complex Litigation (Fourth) § 22.315. 1

When bellwether cases are not fairly representative of the MDL as a whole, their 

trials lose the ability to inform the parties' respective assessments of their cases' strengths 

and weaknesses and can actually decrease the likelihood of eventual global settlement, 

ultimately resulting in a waste of substantial amounts of money and judicial resources.  

See, Eldon E. Fallon, et al., The Problem of Multidistrict Litigation: Bellwether Trials in 

Multidistrict Litigation, 82 Tul. L. Rev. 2323, 2343-44 (2008).  Defendants have concern 

that such could be the case here, should Plaintiffs' strategy of selecting cases intended to 

  

                                           
1 Only when a "representative…range of cases" is selected may "individual 
trials…produce reliable information about other mass tort cases."  MCL § 22.315; In re 
Yasmin & Yaz (Drospirenone) Mktg., Sales Practices & Prods. Liab. Litig., MDL No. 
2100, 2010 U.S. Dist. LEXIS 108107, at *4, *6-7 (S.D. Ill. Oct. 8, 2010) (finding that it is 
critical to a successful bellwether plan that an honest representative sampling of cases be 
achieved because "[l]ittle credibility will be attached to this process, and it will be a waste 
of everyone's time and resources, if cases are selected which do not accurately reflect the 
run-of-the-mill case.").  See also In re Hydroxycut Mktg. & Sales Practices Litig., No. 09-
md-2087 BTM (KSC), 2012 U.S. Dist. LEXIS 1118980, at *56 (S.D. Cal. Aug. 21, 2012) 
("The bellwether cases should be representative cases that will best produce information 
regarding value ascertainment for settlement purposes or to answer causation or liability 
issues common to the universe of plaintiffs."); In re Chevron U.S.A., Inc., 109 F.3d 1016, 
1019 (5th Cir. 1997) (finding that "representativeness" is a "core element" that must be 
present for a bellwether trial to achieve its purpose of value ascertainment for settlement 
purposes or to answer troubling causation or liability issues common to the universe of 
claimants). 
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reap the largest judgments possible be permitted to predominate this bellwether selection 

process. 

From the beginning of the bellwether selection process in this case, Bard's 

approach has been premised on the widely accepted belief that the process loses its utility 

if the cases in each respective stage of the process are not representative of the overall 

makeup of the MDL.  Moreover, the Court instructed the parties to identify bellwether 

cases "in a manner consistent with the goal of identifying representative cases."  See Case 

Management Order No. 18 [Doc. 3684].  As a result, Bard has expended considerable 

resources to determine which cases are representative of the pool in this MDL, the trial of 

which will most likely further the fundamental goals of this process. 

In making selections for Discovery Group 1 (from which Bellwether Group 1 cases 

will be selected), Bard analyzed the MDL pool and sought to select representative cases 

for that group.  Bard then used the time period afforded it by Case Management Order No. 

20 [Doc. 4335] to further investigate the cases in Discovery Group 1.  The six (6) cases 

Bard has selected make up a truly representative group of cases that meet the goals of the 

Court, and all parties, in this case.  Bard and Plaintiffs have both selected one case in 

common -- the Debra Mulkey case. Defendants agree that the Mulkey case meets the 

goals of this litigation, but believe that the remaining five (5) cases selected by Plaintiffs 

do not, either individually or as a group.   

To demonstrate which cases are, or are not, representative in this litigation, Bard 

relies on the data drawn from the 1330 Plaintiff Profile Sheets submitted in the litigation 
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through March 29, 20172

I. The MDL Pool Data

.  Bard has used that data as a guide to select representative 

cases, and has compared that data to the characteristics of the remaining five bellwether 

cases selected by the Plaintiffs.  In this submission, Bard will summarize that data.  

Additionally, Bard will provide the Court with overviews on each of its selected cases, 

including Mulkey, demonstrating both the representative nature of each case individually, 

and the cases as a group.  Bard then provides overviews regarding each of the five cases 

identified by the Plaintiffs and explains why each lacks representativeness. 

3

The Plaintiff Profile Forms provide a wealth of detailed information regarding each 

case.  On the Forms, the Plaintiffs specify the model filter they had implanted.  They 

specify each complication (fracture, migration, tilt, perforation, etc.) they are alleging.  

Importantly, the Plaintiffs are specifically asked whether they have undergone any surgery 

in an effort to remove the filter.  In that regard, they are asked to specify whether the 

  

                                           
2
 In their Submission Re Discovery Group 1 [Doc. 4341], the Defendants provided the 

Court with the same data for 936 cases with served Plaintiff Profile Forms at that time.  
The data provided in this submission includes 1330 Plaintiff Profile Forms and data from 
any supplements provided by the plaintiffs in those cases over time. 
3 Bard has carefully reviewed the information provided in, and in some cases attached to, 
the 1330 Plaintiff Profile Forms submitted in this MDL through March 29, 2017, and 
believes that its quoted data is accurate.  Nevertheless, Bard anticipates that Plaintiffs will 
argue that the data Bard has cited is somehow not accurate, or is incomplete.  However, 
Bard notes that the data relevant to the parties' and the Court's analysis, for bellwether 
selections, can only be obtained through review of the information discovered to date 
through the Plaintiff Profile Forms submitted in this MDL.  Case Management Order No. 
5 [Doc. 365] required that these forms be "substantially complete in all respects", noted 
that "a completed PPF shall be considered interrogatory answers under Fed. R. Civ. P. 33 
. . . and will be governed by the standards applicable to written discovery under Federal 
Rules 26 and 37."  Further, Fed. R. Civ. P. 26(e)(i)(A) requires timely supplementation of 
disclosures to provide new, responsive information.  To the extent that any data cited by 
Bard here is inaccurate, that inaccuracy is a failing on Plaintiffs' part and should be 
construed against them. 

Case 2:15-md-02641-DGC   Document 5652   Filed 04/24/17   Page 4 of 16Case 2:15-md-02641-DGC   Document 12096-7   Filed 08/10/18   Page 5 of 53



 

 

- 5 - 
 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

N
el

so
n 

M
ul

lin
s 

R
ile

y 
&

 S
ca

rb
or

ou
gh

 
__

__
__

__
__

_   L
.L

.P
.  __

__
__

__
__

_  
2

0
1

 1
7

th
 S

tr
ee

t 
N

W
, 

S
u

it
e 

1
7

0
0

 
A

tl
an

ta
, 

G
A

 3
0

3
6

3
 

(4
0

4
) 

3
2

2
-6

0
0

0
 

 
surgery was an open abdominal or open chest procedure.  Plaintiffs are also required to 

disclose whether they have any retained struts from a fractured filter, and if so, where in 

the body those struts are located.   

When tabulated, those profile forms reveal a number of pertinent data points 

regarding the MDL inventory.  For example, the data demonstrates that cases involving 

the G2 and Eclipse filters exceed the number of cases involving other filters by a 

substantial margin: 

 Total Percent 
SNF 17 1.28% 

Recovery 136 10.23% 
G2 435 32.71% 

G2X 55 4.14% 
G2 Express 64 4.81% 

Eclipse 286 21.50% 
Meridian 177 13.31% 
Denali  150 11.28% 

Unknown 10 0.75% 
 1330 100.00% 

 
Of significance, the G2 group of filters and Eclipse filters are virtually identical in 

configuration, the difference being that the Eclipse was electropolished.   

 The data also demonstrates that fracture and migration – the two complications 

emphasized by the plaintiffs – are alleged by only a minority of the plaintiffs:   

Complication Number of Cases Percentage 
Fracture 336 25.26% 

Migration 76 5.71% 
Other (tilt, 

perforation, non 
retrieval, etc.) 

808 60.75% 

No Injury 110 8.27% 
Total 1330 99.99% 

 
 

Case 2:15-md-02641-DGC   Document 5652   Filed 04/24/17   Page 5 of 16Case 2:15-md-02641-DGC   Document 12096-7   Filed 08/10/18   Page 6 of 53



 

 

- 6 - 
 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

N
el

so
n 

M
ul

lin
s 

R
ile

y 
&

 S
ca

rb
or

ou
gh

 
__

__
__

__
__

_   L
.L

.P
.  __

__
__

__
__

_  
2

0
1

 1
7

th
 S

tr
ee

t 
N

W
, 

S
u

it
e 

1
7

0
0

 
A

tl
an

ta
, 

G
A

 3
0

3
6

3
 

(4
0

4
) 

3
2

2
-6

0
0

0
 

 
 
 The data also compellingly demonstrates that only a very small number of 

plaintiffs have undergone an open surgical procedure: 

Procedure Number of Cases Percentage 
Open Chest 28 2.11% 
Other Open 
Procedure 

51 3.83% 

No Open Surgery 1,251 94.06% 
Total 1330 100% 

 
II. Bard's Case Selections  

Bard's case selections Hyde, Jones, King, Kruse, Mulkey, and Nelson are 

representative cases, individually and as a group. Those cases include representative 

filters (three G2 and three Eclipse filters, which together represent 63% of the pool), 

representative plaintiffs (plaintiffs with typical medical histories, indications for use, 

social and employment histories), and representative filter complications (plaintiffs with 

tilt, perforation, fracture, unsuccessful filter retrieval, retained filter struts, and 

combinations of such complications).  Both parties have selected either G2 group or 

Eclipse filter cases for Bellwether Group 1, with the exception of Plaintiffs' selection of 

the Tinlin Recovery filter case.4

 

  Bard explains in its opposition to the Tinlin case why a 

Recovery filter case should not be included in Bellwether Group 1. 

Lisa Hyde (G2X) 
 
Ms. Hyde had a G2X implanted on 2/25/2011.  Ms. Hyde's case is representative as it 
involves a filter fracture (25% of the pool) and also involves multiple complications in a 
single case including tilt, perforation, a filter strut to the heart, and a complex filter 
retrieval.  Ms. Hyde claims that her filter fracture caused her to experience back and 
abdominal pain.  As such, the case gives the parties the opportunity to test their arguments 
as to these numerous complications, including any interrelationship between the 
complication modes.  This case was one of the cases initially selected by Plaintiffs for 
Discovery Group 1.  The transferor court is USDC Wisconsin, Eastern District. 
                                           
4 Bard notes that neither Plaintiffs nor Bard have selected a Meridian or Denali case for 
Bellwether Group 1, which together make up 24% of the MDL pool. See Table, Section I, 
p. 5 above.  
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Doris Jones (Eclipse)  
 
Ms. Jones had a G2 placed on 8/24/2010, following two episodes of DVT and bleeding 
from a peptic ulcer.  She experienced a fracture.  Her filter was percutaneously retrieved; 
one filter strut remains in her right middle lobe pulmonary artery.  Plaintiff Jones is 
representative of the 94% of the pool who did not require subsequent surgery.  Plaintiff 
Jones is further representative of the MDL plaintiffs alleging fracture, which make up 
approximately 25% of the MDL pool.  The transferor court was the USDC Georgia, 
Southern District.  
 
 
Michael King (G2) 
 
Mr. King had a G2 placed on 8/6/2003 following a plane crash which resulted in 
pulmonary embolus, multiple fractures, and other injuries. He underwent a percutaneous 
retrieval of the filter on 2/15/2016, which was unsuccessful. The filter remains in situ.  
The case is representative of cases in which the allegation is that the filter tilted, 
perforated, and cannot be retrieved. The transferor court was the USDC Illinois, Central 
District.  The King case presents a unique situation in this selection process, which Bard 
discusses further in Section V below. 
 
 
Carol Kruse ( G2) 
 
Ms. Kruse, who suffered from degenerative joint disease and a history of right knee 
replacement surgery, developed a DVT, was placed on anticoagulants, and had a G2 filter 
implanted on 7/08/2009.  She underwent a percutaneous retrieval of the filter on 
4/07/2011, which was unsuccessful. The filter remains in situ.  Plaintiff alleges migration, 
tilt and pain associated with the filter.  This case is representative of numerous cases in the 
MDL pool with tilt, perforation, and/or an unsuccessful retrieval attempt.  The transferor 
court was the USDC Nebraska.   
 
Debra Mulkey  (Eclipse) 
 
Ms. Mulkey had an Eclipse filter placed on 4/11/2012 prior to bariatric surgery, gall 
bladder surgery, and a liver biopsy.  She underwent a percutaneous filter retrieval 
procedure on 10/4/12, at which time the filter was noted to have perforated and tilted with 
the tip of the filter abutting the medial wall of the IVC.  Despite multiple retrieval 
attempts, the retrieval procedure was unsuccessful. This case is representative as it 
involves multiple complications including tilt and non retrieval. The transferor court is the 
USDC West Virginia, Southern District.   
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Randy Nelson (Eclipse) 
 
Mr. Nelson had an Eclipse filter placed on 6/20/2013, several days after sustaining a 
subdural hematoma in a moped accident. The hematoma prevented him from taking 
anticoagulants to treat a DVT that developed in his right leg days after the accident. His 
filter was successfully retrieved, percutaneously, on 10/24/13.  At that time, it was 
observed that the filter was tilted and there was one fractured strut embedded in the IVC 
wall. The fractured limb could not be dislodged from the IVC wall and was left in situ.  
This case is representative of 25% of MDL pool cases which involve fracture, and it 
includes the further complications of tilt and a retained filter strut. The transferor court 
was the USDC South Dakota.   

Bard respectfully suggests that its proposed selections of Hyde, Jones, King, Kruse, 

Mulkey and Nelson will result in a group of cases most representative of the cases pending 

in this MDL as a whole.   
 
III. Bard's Proposed Order of Trials for its Bellwether Group 1 Selections 
  
 Bard proposes that the cases it has argued for selection into Bellwether Group 1 

should be ordered for trial as follows, and for the reasons set forth below: Mulkey, Hyde, 

Jones, Kruse, Nelson, King. 

 Mulkey was the only case selected by both Plaintiffs and Bard for inclusion in the 

Bellwether Group 1 cases.  For that reason alone, selecting Mulkey as the first case tried 

has merit. Mulkey is an Eclipse case.  The G2 group of filters plus Eclipse filters make up 

63% of the MDL pool.  See Table, Section I, p. 5 above. The filter was placed for 

prophylactic use, in advance of bariatric surgery.  The filter tilted and perforated.  Despite 

retrieval attempts, the filter remains in situ.  The case therefore provides an opportunity 

for the parties to present several different complications to the jury for a filter type that is 

well represented in the MDL Pool.  The transferor court is the USDC, West Virginia.  
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West Virginia products liability and other law that may be applicable to this case is 

similar to the law of a majority of the states represented in the MDL pool.   

 Bard recommends that the Hyde case be second in order for trial.  That case 

involves a G2X with fracture, with a strut embolizing to the heart.  It also involves 

complications of tilt, perforation, and a complex percutaneous retrieval of the filter and 

strut by a medical doctor at Stanford University.  The transferor court is the USDC 

Wisconsin.   Wisconsin has not specifically adopted learned intermediary or Comment k, 

providing the parties the opportunity to try a case applying a minority view of the law.  

Hyde was initially one of Plaintiffs' selections into Discovery Group 1.  

Bard then recommends that Jones and Kruse be tried as Cases No. 3 and 4.  Jones 

is another Eclipse case in which the filter was placed due to a history of DVT and while 

the plaintiff was suffering from bleeding from an ulcer.  In Jones, the filter has been 

percutaneously retrieved, but a fracture occurred, and the strut is retained in her 

pulmonary artery, giving the parties the opportunity to try a case where a fragment of the 

filter remains in situ.  Kruse is a G2 case placed in a patient with history of DVT and 

before knee replacement surgery, who had an unsuccessful attempt at retrieval, and her 

entire filter remains in situ.    

Bard recommends as Case No. 5, Nelson, another Eclipse case placed 

prophylactically following trauma including a head injury and development of DVT.  

Plaintiff's filter was percutaneously retrieved, but fractured, and a fractured strut remains 

in his IVC wall.     
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Finally, Bard recommends as Case No. 6 the King case.  As explained in Section 

V. of this Submission, King presents an unusual situation which Bard argues can only be 

remedied by the parties agreeing to a Bellwether Group 1 limited to five cases.  Bard has 

ordered King last for the reasons stated in Section V.   

Bard respectfully shows the Court that its proposed Order of Trials will allow trial 

of the most common filter types, and all of the common complications types represented 

in the MDL pool as a whole. 

IV. Bard's Opposition to Plaintiffs Case Selections 

With the exception of Mulkey, Plaintiffs' selections – Booker, Dewitt, Mixson, 

Peterson and Tinlin -- are disproportionately weighted toward the most serious types of 

injuries, including open surgeries, fractures of a strut to the heart, and fractures in general.  

The selections also include plaintiffs who have personal histories, unrelated to the IVC 

filter, making them uniquely sympathetic to a jury.  Further, one case, Tinlin, involves the 

Recovery filter, which is at issue in only 10% of the MDL cases.  These cases, if accepted, 

will result in Bellwether Group 1 failing to serve as a group of cases capable of informing 

the parties’ respective assessments of cases strengths and weaknesses which may apply to 

large groups of other cases pending in the MDL. 
 
Sherr Una Booker (G2) 
 
Ms. Booker had a G2 filter implanted 6/21/2007, prior to surgery for a cervical mass, due 
to a history of DVT and PE. In 2013, a fractured strut was seen on imaging. Ms. Booker 
alleges she was not informed of that finding. In 2016, three fractured struts were identified 
(one in the heart).  Her filter and two of the struts were percutaneously retrieved.  During 
efforts to retrieve the strut in her heart, her tricuspid valve was damaged and her doctors 
opted to perform open heart surgery to repair that valve and to retrieve the strut in the 
heart.  While Bard cannot confirm if there are any other cases in the MDL pool involving 
percutaneous retrieval attempts leading to damage requiring open heart surgical repair, if 
such a case exists it is certainly a small subset of the open heart surgery cases in the MDL 
pool, which comprise only 2% of the total pool. Therefore selecting Booker into 
Bellwether Group 1, even without including any of the other open surgery cases selected 
by Plaintiffs, would place a highly non representative case in the group. The MDL pool 
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data shows that open surgeries of any kind make up only 6% of the pool.  Including 
Booker with the Dewitt, Peterson and Tinlin cases selected by Plaintiffs brings to 75% the 
percentage of open surgery cases Plaintiffs seek to include in Bellwether Group 1, and 
brings to 33% (Booker/Tinlin) the percentage of cases involving open chest surgery when 
those types of surgery make up but 2% of the MDL pool, making the group Plaintiffs have 
selected highly non representative as a whole.  The transferor court was the USDC 
Georgia, Northern District.   
 
Brent Dewitt (G2) 
 
Plaintiff had a G2 implanted on 9/5/2009, following a vehicular accident in which he 
suffered multiple long bone and other fractures.  At some point in time, his filter was 
observed to have tilted, perforated and fractured.  Mr. Dewitt’s case should not be 
included in Bellwether Group 1 because, according to his Second Amended Plaintiff Fact 
Sheet “he is currently coordinating removal of the filter through an open procedure, which 
will require a prolonged recovery time . . .” See Exhibit A, pp. 12-13. His intent to consult 
with a surgeon for open filter removal surgery was confirmed in Mr. Dewitt’s deposition.  
See Exhibit B, Dewitt Deposition, pages 212:18 – 213:4. Given Mr. Dewitt's expected 
surgery, presumably an open abdominal surgery, Bard is currently unable to assess his 
case fully.  It is unknown what the timing of his open procedure will be or what period of 
time will be necessary for his recovery from that surgery.  Accordingly, the selection of 
Dewitt in the initial bellwether pool is premature.  Additionally, Dewitt should not be 
selected because his alleged injuries are not representative of the majority of plaintiffs in 
the case pool, given that he experienced multiple fractures, with one strut to the heart.  
Including Dewitt in Bellwether Group 1, even without including any other open surgery 
case selected by Plaintiffs, would place a highly non representative case in the group.  The 
MDL pool data shows that open surgeries of any kind make up only 6% of the pool.  
Including Dewitt, along with the Booker, Tinlin, and Peterson cases selected by Plaintiffs, 
brings to 75% the percentage of open surgery cases Plaintiffs seek to include in 
Bellwether Group 1, making the entire group highly non representative. The transferor 
court was the USDC New York, Southern District. 
 
Joseph Mixson (G2) 
 
Mr. Mixson is an Iraq War hero who received a Bard filter when, at age 21 and while on 
active duty, his military vehicle was struck with an “IED” (improvised explosive device).  
The door adjacent to Mr. Mixson was blown off, and he was thrown out.  He suffered 
multiple injuries including open head wounds, fractures to limbs and substantial injuries 
to his legs.  He was also wounded by small arms fire. He was airlifted to a base near 
Baghdad, and received emergency care before being flown to Germany.  Both of his legs 
had to be amputated.  Mr. Mixson was then flown to Brooke Army Medical Center in 
Texas where he received a Bard filter after having flat-lined multiple times and 
experienced bilateral pulmonary embolism. Mr. Mixson's service to this country has left 
him wheelchair bound and a double, above-the-knee amputee. Mr. Mixson's presentation, 

Case 2:15-md-02641-DGC   Document 5652   Filed 04/24/17   Page 11 of 16Case 2:15-md-02641-DGC   Document 12096-7   Filed 08/10/18   Page 12 of 53



 

 

- 12 - 
 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

N
el

so
n 

M
ul

lin
s 

R
ile

y 
&

 S
ca

rb
or

ou
gh

 
__

__
__

__
__

_   L
.L

.P
.  __

__
__

__
__

_  
2

0
1

 1
7

th
 S

tr
ee

t 
N

W
, 

S
u

it
e 

1
7

0
0

 
A

tl
an

ta
, 

G
A

 3
0

3
6

3
 

(4
0

4
) 

3
2

2
-6

0
0

0
 

 
treatment with a filter, and his subsequent medical course are inextricably bound to, and 
intertwined with, his war veteran status.  These facts inject significant sympathy for the 
plaintiff into the case, unrelated to any filter issue, which may prejudice Bard and impact 
the outcome of the case.  Given those circumstances, any verdict for the plaintiffs would 
not be predictive of other plaintiffs’ cases.  Mr. Mixson’s case is not representative of the 
cases in the MDL and therefore is not a suitable bellwether case.  The transferor court was 
the USDC Florida, Northern District. 
 
Debra Mulkey (Eclipse) 
 
Ms. Mulkey is addressed in Section II above. Bard agrees her case is representative. 
 

Justin Peterson (Eclipse) 
 
Mr. Peterson's filter was implanted with an Eclipse filter on 6/26/2010 following a leg 
fracture, and due to his history of bilateral PE and right leg DVT one year beforehand.  He 
had a history of May-Thurner syndrome (compression of the iliac vein) and polycythemia 
(increased viscosity of the blood), both of which increase the risk for devloping DVT. He 
experienced perforations leading to open abdominal surgery. In addition, while the parties 
disagree as to whether the post surgery events relate to the IVC filter, Mr. Peterson 
experienced unusual medical complications following his surgery, including a hematoma 
and hernia, making his case non-representative on that basis as well. This case is not 
representative of the overall MDL pool in that only 6% of cases involve open surgery. 
Including Peterson in Bellwether Group 1, even without including any other open surgery 
case, would place a highly non-representative case in the group.  Including Peterson with 
Plaintiffs' selections of  Booker, Dewitt and Tinlin brings to 75% the percentage of cases 
Plaintiffs seeks to include in Bellwether Group 1 that include open surgeries, making the 
entire group highly non representative.  The transferor court was the USDC Oregon. 
 
Debra Tinlin (Recovery) 

 
Ms. Tinlin had a Recovery filter implanted on 5/07/2005 which fractured, with struts 
migrating to the heart, resulting in a pericardial effusion, cardiac tamponade, and open-
heart surgery.  Ms. Tinlin's medical history includes Multiple Sclerosis, Graves disease, 
Type I diabetes, prothrombin genetic mutation with related deep vein thrombosis and 
pulmonary embolism, osteoarthritis, short-term memory loss, and other conditions.  Ms. 
Tinlin testified in her February 2017 deposition that she was diagnosed with MS in 2005, 
at which time she became permanently disabled and wheelchair bound.  During her 
deposition, Ms. Tinlin both appeared to be, and testified that she was, uncomfortable and 
in pain while sitting for the deposition. Exhibit C, Tinlin deposition at 144:6 – 145:3.  Mr. 
Tinlin’s deposition, which took place immediately after Ms. Tinlin’s, could not be 
completed, as Ms. Tinlin was in significant discomfort and needed to be taken home.  Ms. 
Tinlin, who lives in Wisconsin, testified that her physicians recommend she not fly on an 
airplane, or travel by car for any long distance.  
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Ms. Tinlin's case is not representative, as the filter type, a Recovery filter, makes up only 
10% of the MDL pool of cases.  Second, her complications of fractures with struts to the 
heart and open heart surgery, are very rare complications within the MDL pool (2% of 
cases involve an open chest surgery), making her case an outlier with respect to the 
complications involved as well.  Including Tinlin in Bellwether Group 1, even without 
including any other open surgery case in that group, would over represent the cases in the 
MDL pool with these complications.  The MDL pool data shows that open surgeries of 
any kind make up only 6% of the pool.  Including Tinlin with the Booker, Dewitt, and 
Peterson cases selected by Plaintiffs brings to 75% the percentage of open surgery cases 
Plaintiffs seek to include in Bellwether Group 1, and brings to 33% (Booker/Tinlin) the 
percentage of cases involving open chest surgery, making the group Plaintiffs have 
selected highly non representative as a whole. Third, Ms. Tinlin is likely to have some 
limitations in her ability to participate at trial of the case.  Finally, Ms. Tinlin’s many 
medical ailments, which predate the placement of her filter, inject significant sympathy 
for the plaintiff into the case, unrelated to any filter issue, which may prejudice Bard and 
impact the outcome of the case, thereby not meeting the goals of bellwether cases.  The 
transferor court was the USDC Wisconsin, Eastern District.  
 
V. The Michael King Case Presents a Unique Issue 

 Complicating matters in this selection process is the inclusion in Discovery Group 

1 of the King case.  Bard originally selected the King case for Discovery Group 1. 

Plaintiffs previously argued against the designation of King because its addition "over 

represented non retrieval cases," and Plaintiffs have indicated they will object to his 

inclusion in Bellwether Group 1 as well.  However, the real reason that King may lack 

representativeness is the curious manipulation by plaintiffs' counsel of a "treating doctor" 

in this case.  What became apparent to Defendants during the Discovery Group 1 

discovery phase – but was known to Plaintiffs counsel in that case before King was ever 

selected into Discovery Group 1 – is that Plaintiffs' counsel provided King with a "no 

interest" loan to travel far from his home and his initial filter treater, Dr. Andrew Chiou, 

to visit a testifying medical expert who had been retained by the plaintiff's attorney.  

After that retention, the expert attempted, but was unsuccessful in, retrieval of the filter in 

Mr. King.  That retrieval attempt occurred on February 15, 2016. Strangely, the imaging 

and full procedure report from the attempted retrieval performed by Plaintiffs' counsel's 

retained expert has disappeared.   
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Bard previously demonstrated that King was representative of the pool in filter 

type and the complications experienced and the case was included in Discovery Group 1 

for those reasons. Admittedly, the fact that there may have been odd involvement by an 

expert witness in King now makes the case non-representative in that regard (at least 

Bard is unaware at this time of other cases in the pool involving a similar situation).  

However, any "lack of representativeness" in this case is a self-inflicted wound by 

Plaintiffs.  The issue in the case was known to them before the case was ever placed into 

Discovery Group 1.  The elimination of King from Discovery Group 1 due to this issue 

would give Plaintiffs an unfair advantage in the group that remains from which 

Bellwether Group 1 can be selected.  If the Court is inclined to eliminate King because of 

the unusual circumstances, Bard respectfully requests that the Court strike one case (other 

than the parties' agreed upon case of Mulkey) from Plaintiffs other five selected cases, to 

even the playing field. In that scenario, the Bellwether Group I should be reduced to five 

cases. 
 
VI. Conclusion 

Plaintiffs' selections are not representative, and are clearly aimed toward choosing 

the most sympathetic cases and cases more likely to produce larger verdicts.  However, 

that is not the purpose of the bellwether process.  Other MDL courts have emphatically 

rejected that strategy. 

The judge handling the General Motors Ignition Switch litigation perhaps put it 

best.  In that case, certain plaintiffs' counsel sought to replace the existing leadership after 

the first bellwether trial went badly.  They complained that "it is axiomatic that plaintiffs' 

counsel always want to try their best case first in an MDL litigation."  See Plaintiffs' 

Motion to Remove the Co-Leads and Reconsider the Bellwether Trial Schedule at 1, 10; 

In re General Motors LLC Ignition Switch Litig., No. 14-MC-2543 (S.D.N.Y. Feb 1, 

2016) (Dkt. No. 2179).  The MDL court, however, rejected that argument: 
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[I]f by "best," the Cooper Plaintiffs mean "most likely to 
result in a large plaintiff's verdict," that proposition is by no 
means "axiomatic."  After all, because the primary purpose of 
bellwether trials is to provide data points for settlement 
discussions with respect to the universe of cases, the goal is 
to select the "best" representatives of the universe of 
cases, not outliers likely to result in victory for one side or 
the other.  To that end, the Order setting up the bellwether 
selection process dictated that the bellwether selections be 
"representative" claims.   

 
In re:  General Motors LLC Ignition Switch Litig., No. 14-MC-2543 (JMF), 2016 WL 
1441804, at *9 (S.D.N.Y. Apr. 12, 2016).   

Here, the plaintiffs' selections are "outliers" clearly chosen to generate 

disproportionately high verdicts.  Three of their six cases have had open surgery (with a 

fourth presently scheduling an open procedure), when only 6% of the entire MDL 

inventory involves plaintiffs who have endured invasive surgery.  Three of their six cases 

involve a filter strut in the heart.  One of their selections is an Iraq war veteran who lost 

his legs in combat, and another selection suffers from extremely debilitating MS, both 

guaranteed to present unique sympathy factors. 

The trial of those cases will not be enlightening.  They will not be representative.  

The results will not "provide data points for settlement discussions with respect to the 

universe of cases." To make this process meaningful, the defendants therefore 

respectfully ask that the Court accept their recommendations for Bellwether Group I, and 

reject the "outliers" proposed by the plaintiffs.   
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DATED this 24th day of April, 2017. 

 

 
 By: s/Matthew B. Lerner

Richard B. North, Jr. (admitted pro hac vice) 
_ 

Georgia Bar No. 545599 
Matthew B. Lerner (admitted pro hac vice) 
Georgia Bar No. 446986 
Nelson Mullins Riley & Scarborough LLP 
201 17th Street, NW / Suite 1700 
Atlanta, GA  30363 
 
James R. Condo 
Amanda C. Sheridan 
SNELL & WILMER L.L.P. 
One Arizona Center 
400 E. Van Buren, Suite 1900 
Phoenix, Arizona  85004-2202 
 
Attorneys for C. R. Bard, Inc. and Bard 
Peripheral Vascular, Inc. 
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  1        Q.   How big is Wheaton?

  2        A.   In terms of what?

  3        Q.   In terms of numbers.

  4             MR. BROWN:  Object to the form.

  5             THE WITNESS:  I have no idea off the top

  6   of my head.

  7   BY MR. O'CONNOR:

  8        Q.   Did they bring you good numbers?

  9        A.   I don't know what the answer to that is.

 10        Q.   Well, we know that back in April 2010,

 11   Bard wanted G2s -- Eclipse switched out for the G2,

 12   and here now we're at February 17, 2011.

 13        A.   Okay.

 14        Q.   Not quite a year, but several months

 15   after this e-mail came from Bret Baird; right?

 16        A.   Sure.

 17        Q.   And you have, I'm going to hazard a

 18   guess, a relatively good customer who's still using

 19   the G2.

 20        A.   Okay.

 21        Q.   Right?

 22        A.   Looks like it, yes.

 23        Q.   And you took this opportunity to tell

 24   Mary Starr, the interventional radiology

 25   coordinator at Wheaton, that she needs to be
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  1   you ever make that phone call?

  2             MR. BROWN:  Object to the form.

  3             THE WITNESS:  No.  At the same time I

  4   didn't make the phone call, you know, asking why we

  5   were doing it or what that was for.  So no.

  6   BY MR. O'CONNOR:

  7        Q.   And that's my point.  You didn't make the

  8   call.  If Bard told you to do something, you're

  9   going to do it if you could do it?

 10        A.   Sure.

 11        Q.   You didn't ask any questions, you just do

 12   it if you could?

 13        A.   If I was able to, sure.

 14          (Exhibit 21 marked for identification.)

 15   BY MR. O'CONNOR:

 16        Q.   Wheaton Franciscan was a big client,

 17   weren't they?

 18        A.   I don't know how to say how big they are.

 19   I don't know exactly how you're describing big.

 20        Q.   Were they an important client?

 21        A.   All my customers are important, so --

 22        Q.   Wheaton somebody you wanted to keep

 23   happy?

 24        A.   All my customers were people that I

 25   wanted to keep happy.
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  1        Q.   How big is Wheaton?

  2        A.   In terms of what?

  3        Q.   In terms of numbers.

  4             MR. BROWN:  Object to the form.

  5             THE WITNESS:  I have no idea off the top

  6   of my head.

  7   BY MR. O'CONNOR:

  8        Q.   Did they bring you good numbers?

  9        A.   I don't know what the answer to that is.

 10        Q.   Well, we know that back in April 2010,

 11   Bard wanted G2s -- Eclipse switched out for the G2,

 12   and here now we're at February 17, 2011.

 13        A.   Okay.

 14        Q.   Not quite a year, but several months

 15   after this e-mail came from Bret Baird; right?

 16        A.   Sure.

 17        Q.   And you have, I'm going to hazard a

 18   guess, a relatively good customer who's still using

 19   the G2.

 20        A.   Okay.

 21        Q.   Right?

 22        A.   Looks like it, yes.

 23        Q.   And you took this opportunity to tell

 24   Mary Starr, the interventional radiology

 25   coordinator at Wheaton, that she needs to be

Case 2:15-md-02641-DGC   Document 12096-9   Filed 08/10/18   Page 3 of 5



Do Not Disclose - Subject to Further Confidentiality Review

Golkow Technologies, Inc. Page 203

  1   switching out and using the Eclipse; right?

  2        A.   I don't know that I -- I was asked -- was

  3   I asked that question, to switch out?

  4        Q.   "Mary, you want the Eclipse, here are the

  5   product codes."  See where I read that?

  6        A.   Sure.  That doesn't sound like me --

  7        Q.   Those are your words.  Pardon me?

  8        A.   That doesn't sound like me mandating her

  9   to switch anything.  Am I responding to a question?

 10        Q.   Well, look at it.

 11        A.   Yeah, she asked me if I should order the

 12   Eclipses or the G2s.

 13        Q.   And what did you tell her?

 14        A.   You want to order the Eclipse 'cause the

 15   G2s are being discontinued, right?  So the

 16   product's not going to be available anymore.  So we

 17   would want to get them over to the next iteration.

 18   There's not going to be any product left.

 19        Q.   When had you ever told her, or anybody at

 20   Wheaton before February 17, 2011, that Bard was

 21   switching out -- switching the Eclipse for the G2?

 22        A.   I don't know.  I mean, I would -- I don't

 23   know when I would have tried, if I ever was able to

 24   get to her before this.  This may have been the

 25   first opportunity I had to get to her.  I don't
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  1   know.

  2        Q.   So the first opportunity you may have had

  3   was not quite a year but several months after Bret

  4   Baird sent that e-mail out?

  5        A.   Could have been.

  6        Q.   And still by this time you never asked

  7   Bard hey, Bret, why are we switching these out?

  8   Never made that phone call?

  9        A.   I didn't, no.

 10        Q.   Okay.

 11             MR. BROWN:  Object to the form.

 12   BY MR. O'CONNOR:

 13        Q.   But by this time, you knew that this

 14   hospital should be using the Eclipse?

 15        A.   Yeah, I mean at -- obviously that was our

 16   new filter line.  The G2s were going away, they

 17   weren't going to have anymore.  They didn't have

 18   the option; they weren't going to be able to order

 19   anymore G2s.

 20        Q.   And if the reason Bard was so intent on

 21   switching out was because of known problems with

 22   the G2, you just don't know?

 23             MR. BROWN:  Object to the form.

 24   BY MR. O'CONNOR:

 25        Q.   You never asked?
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  1        Q.   Why was it done?  Why was there a new

  2   iteration?

  3        A.   I don't know necessarily why there was a

  4   new iteration.

  5        Q.   The Eclipse didn't last very long, did

  6   it?

  7        A.   I don't recall exactly how long it was on

  8   the market for.

  9        Q.   Well, we saw somewhere it was supposed to

 10   begin in April, 2010; right?

 11        A.   That -- it was supposed to begin?

 12        Q.   That G2 was stopped, according to Bret

 13   Baird, and the Eclipse was supposed to be switched

 14   out.

 15        A.   Okay.

 16             MR. BROWN:  Object to the form.

 17   BY MR. O'CONNOR:

 18        Q.   Right?

 19        A.   Okay.

 20          (Exhibit 25 marked for identification.)

 21   BY MR. O'CONNOR:

 22        Q.   25.  It's not even a year, it's March 8,

 23   2011, since the Bret Baird e-mail about the Eclipse

 24   and the G2.  And here you're talking about the

 25   Meridian.  What was up with that?
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  1             MR. BROWN:  Object to the form.

  2   BY MR. O'CONNOR:

  3        Q.   Why is the Eclipse coming down so fast?

  4             MR. BROWN:  Object to the form.

  5             THE WITNESS:  I have no idea.

  6   BY MR. O'CONNOR:

  7        Q.   Did you ever ask?

  8        A.   No.

  9        Q.   I mean, you just barely got to these

 10   people in 2011 about the switch-out, and now

 11   they're changing it on you again.

 12             MR. BROWN:  Object to the form.

 13   BY MR. O'CONNOR:

 14        Q.   Right?

 15        A.   Looks that way, yeah.

 16        Q.   Now they're talking about the Meridian;

 17   right?

 18        A.   Looks like that's -- yes.

 19        Q.   But the problem is, in this e-mail,

 20   March 8, 2011, that the Meridian's not even ready

 21   to be sold, it's backordered.  Am I reading that

 22   right?

 23        A.   Possibly.  It says --

 24        Q.   Well, you tell me.  What's Bret telling

 25   you folks?
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  1        A.   So it's -- how I'm reading that,

  2   there's -- looks like he says a delay.  I don't

  3   know what that means.

  4        Q.   Well, and they're bringing back the G2

  5   for a reunion tour; right?

  6        A.   I don't know if that was the case.

  7        Q.   Well, tell me what that means.  They're

  8   not talking about the Eclipse staying out there,

  9   they're talking about the G2.  As a matter of fact,

 10   let's read what it says, the first sentence.  Would

 11   you read that?

 12        A.   It says, "In the next day or so we will

 13   be going on backorder for the femoral G2 filter as

 14   a result of the Meridian delay."

 15        Q.   Continue.

 16        A.   "As you are aware, we had been working on

 17   finishing the remaining G2 product in preparation

 18   for discontinuation.  But with the Meridian delay,

 19   we have turned production back on temporarily."

 20        Q.   What did -- I'm sorry, go ahead.

 21        A.   Did you want me to finish that, or no?

 22        Q.   Sure.

 23        A.   "We should be out of the backorder by

 24   next week."

 25        Q.   What did the Meridian have that the
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  1   Eclipse didn't?

  2        A.   Oh, I think this is when they had hooks

  3   or anchors on the shoulders.  But I can't remember

  4   if that's the Meridian or the Denali, which one is

  5   which.  It's been a while.

  6          (Exhibit 26 marked for identification.)

  7   BY MR. O'CONNOR:

  8        Q.   It's getting a little confusing now,

  9   isn't it?  Because this e-mail on Exhibit 26 is

 10   dated December 13, 2011; right?

 11        A.   Uh-huh.

 12        Q.   Yes?

 13        A.   Yes.  Sorry.

 14        Q.   And we've gone from G2 being discontinued

 15   in April of 2010 to the Eclipse, to the Meridian in

 16   early 2011, and now here we are at the end of 2011

 17   and they're still talking about the G2 filter being

 18   discontinued.  Do you see that?

 19        A.   I do.

 20        Q.   How did you keep up?

 21        A.   How did I keep up with what?

 22        Q.   Well, this changing and what you were

 23   supposed to do.  I mean, one minute the G2 is being

 24   discontinued, the next minute it's gotta make a

 25   comeback because they don't have the Meridian
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To: Aghakhan, Ninef[Ninef.Aghakhan@crbard.com]; Calcagno, Geno[Geno.Calcagno@crbard.com]; Fermanich, 
Matt[Matt.Fermanich@crbard.com]; Lay, Jason[Jason.Lay@crbard.com]; Scherer, Cindy[Cindy.Scherer@crbard.com]; Torres, 
Erin[Erin.Torres@crbard.com]; Trottier, Aimee(Aimee.Trottier@crbard.com] 
From: Hug, nm 
Sent: Tue 3/8/2011 6:44:48 PM 
Importance: Normal 
Subject: FW: G2 Fem Filter Backorder 
Received: Tue 3/8/2011 6:44:00 PM 

FYI 

Tim Hug 
Great Lakes District Manager 

Direct: 631 334 0526 
Fax: 262 542 2810 
tim.huq@crbard.com 
www.bardpv.com 

n:)Jr\n-lrT\ I PEAl~HERAL 
LJ.:>LAll.ilU.J VASCULAR 

·--· ··- ---·-- --·-·---·-------·-···--·------ ... .-----·- .. ·--. - ---------·· - ·---- ·---·- ----···- --·- ·-- ----· --·--- ··--·- ------ ··-··- -----·-·-··-·- , ---·-----·--···- ·-- -- 
From:Baird, Bret 
Sent: Tuesday, March 08, 2011 10:01 AM 
To: TPE-PV DM's-DG 
Cc: Righi, Robert; Pellicio, Jeffrey; Randall, Mike; Warren, Kathleen; casanova, Mike 
Subject: G2 Fem Filter Backorder 

Dear DM's, 

In the next day or so we will be going on backorder for the Femoral G2 Filter as a result of the Meridian delay. As you are aware, 
we had been working to finish the remaining G2 product in preparation for discontinuation, but with the Meridian delay we have 
turned production back on temporarily. We should be out of backorder by next week. 

At this time we do not foresee a backorder for the G2 Jug system, since we have enough product to cover us. 

Thanks for your patience. 

Bret Baird 
Marketing Manager, IVC Filters 

Direct: 480 379 2875 
Fax: 480 303 2783 
Main: 480 894 9515 
bret. baird@crbard.com 
www.bardpv.com 

rnJr\rnlT\ I PERIPHERAL 
LJ.:>LAll.ilU.J VASCULAR 

EXHIBIT 

Confidentiality Notice. This e-mail and any attachments are intended only for the use of thoso to whom it is addressed and may contain information that is confidential and 
prohibited from further disclosure under law. If you have received this e-mail in error, its review. use. retention and/or distribution is strictly prohibited If you are not the intended 
recipient, pie ass contact the sender by reply e-mail and destroy all copies of the original message and any attachrnonts .[v1 .OJ 

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER BPVEFILTER-01-01941407 
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  1   Eclipse didn't?

  2        A.   Oh, I think this is when they had hooks

  3   or anchors on the shoulders.  But I can't remember

  4   if that's the Meridian or the Denali, which one is

  5   which.  It's been a while.

  6          (Exhibit 26 marked for identification.)

  7   BY MR. O'CONNOR:

  8        Q.   It's getting a little confusing now,

  9   isn't it?  Because this e-mail on Exhibit 26 is

 10   dated December 13, 2011; right?

 11        A.   Uh-huh.

 12        Q.   Yes?

 13        A.   Yes.  Sorry.

 14        Q.   And we've gone from G2 being discontinued

 15   in April of 2010 to the Eclipse, to the Meridian in

 16   early 2011, and now here we are at the end of 2011

 17   and they're still talking about the G2 filter being

 18   discontinued.  Do you see that?

 19        A.   I do.

 20        Q.   How did you keep up?

 21        A.   How did I keep up with what?

 22        Q.   Well, this changing and what you were

 23   supposed to do.  I mean, one minute the G2 is being

 24   discontinued, the next minute it's gotta make a

 25   comeback because they don't have the Meridian
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  1   ready.  How were you able to work your job and get

  2   the filters out there and promote and educate these

  3   doctors?

  4        A.   I don't recall exactly, to answer your

  5   question, how I kept up.  I don't necessarily know

  6   what you're asking.

  7        Q.   Was it a time you're trying to just

  8   forget and put behind you?

  9        A.   No.  It's over six years ago, or six

 10   years ago.  I just don't remember my day-to-day

 11   activities six years ago extremely well.

 12        Q.   Well, do you know who Kim Romney is?

 13        A.   I know the name.  I don't know her

 14   personally, no.

 15        Q.   She says, "Sales of the G2 filter is now

 16   obsolete.  Our inventory is exhausted and customer

 17   service can no longer take orders."  You see where

 18   I read?

 19        A.   I do.

 20        Q.   Then she goes on to say that, "I know you

 21   are all in transition right now with the

 22   realignment, but please help us see this through by

 23   checking in with your G2 accounts to confirm that

 24   they successfully switched to the Meridian."  Did I

 25   read that correctly?
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  1        A.   You did.

  2        Q.   And then she goes on to say, "If you're

  3   not sure which accounts to switch, or sure which

  4   accounts these are, please check with your DMs, who

  5   have a current list of G2 accounts in your

  6   territories."  Did I read that correctly?

  7        A.   You did.

  8        Q.   And your DM was Tim Hug?

  9        A.   It looks like it at the time, yes.

 10        Q.   And did you call him and say what are my

 11   territories?

 12        A.   I don't know if I called him.  I mean, it

 13   looks like I e-mailed him here about UW, but I

 14   don't know that I called him about this.

 15        Q.   If Tim was a poor communicator, it looks

 16   like that was happening throughout the company,

 17   because you see it and I see it, how many times was

 18   the G2 discontinued just in our discussion today?

 19   Couple times.

 20             MR. BROWN:  Object to the statement.

 21             THE WITNESS:  Yeah, I don't recall.

 22   BY MR. O'CONNOR:

 23        Q.   Sounds like there were problems with

 24   communication, doesn't it?

 25             MR. BROWN:  Object to the form.
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  1             THE WITNESS:  Well, you have to remember,

  2   I think that there's -- one of the issues going on

  3   here is that there's customers that like the G2,

  4   probably, that continued to use and use and use and

  5   use and use, and some saw no reason to try out a

  6   new product because they were -- you know, the

  7   performance of the G2 worked for them, so they

  8   didn't want to switch out to it.  I'm sure that's

  9   part of it.

 10   BY MR. O'CONNOR:

 11        Q.   Well, see, here's why I don't see it that

 12   way.  Because we just went through an e-mail that

 13   said they were bringing the G2 back.

 14        A.   Okay.

 15        Q.   You remember that?

 16        A.   Sure.

 17        Q.   Let's look at your problem.  And your

 18   problem looks like it's up on top here.

 19        A.   Okay.

 20        Q.   You say, "It's gonna hurt us with UW

 21   Hospital's OR order."

 22             MR. BROWN:  Object to the form.

 23   BY MR. O'CONNOR:

 24        Q.   Oh -- no, I'm sorry, you're right.  I'll

 25   sustain that.  "Is this going to hurt us with the
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, 
To: Fermanich, Matt[Matt.Fermanich@crbard.com] 
From: Hug, Tim 
Sent: Tue 12/13/2011 6:42:48 PM 
Importance: Normal 
Subject: Re: G2 Filter Discontinued 
Received: Tue 12/13/2011 6:42:48 PM 
imaqe001.qif 

No ... thcy ordered eclipse 

Tim Hug 

"F ermanich, Matt" <Matt.Fennanich@crbard.com> wrote: 

Is this gonna hurt us with UW Hospital's OR order? 

From:Romney, Kim 
Sent: Tuesday, December 13, 201111:26 AM 
To: TPE-PV Sales-DG; TPE-Marketing-DG 
Cc: Everett, Annette; Seisinger, Raye; Warren, Kathleen 
Subject: G2 Filter Discontinued 

Sales Team, 

The G2 Filter (RF310F and RF320J) is now obsolete. Our inventory is exhausted and customer service can no longer take orders. I 
know you all are in transition right now with the realignment but please help us see this through by checking in with your G2 
accounts to confirm that they've successfully switched to the Meridian Filter (MD800F and MD800J). If you are not sure which 
accounts these are, please check with your DM's who have a current list of G2 accounts in your territories. 

Thanks, 
EXHIBIT 

Kim Romney 

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER BPVEFIL TER-09-00035027 
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, 

Associate Product Manager, IVC Filters 

Direct: 480 638 2996 

Fax: 480 303 2783 

Main: 480 894 9515 

kim.romney@crbard.com 

www.bardpv.com 

Confidentiality Notice. This e-rna ii and any attachments are intended only for the use: of those to whom it is addressed and may contain information that is confidential and 
prohibited from further disclosure under law. If you have received this e-mail in error. its review. use. retention and/or distributior, is strictly prohibited. If you are not the intended 
recipient, please contact the sender by reply e-mail and des!roy all copies cf the original message and any attachments .. [v1.0J 

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER BPVEFIL TER-09-00035028 
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  1   can't call medical affairs to get the answer.  It's a

  2   physician/medical affairs connection there.

  3       Q.    Do you recall -- in this particular instance,

  4   do you remember if Mr. Fermanich got back to this

  5   physician?

  6       A.    I would be angry if Matt did not.  I don't

  7   know, though.

  8       Q.    And what would you have expected him -- or if

  9   you recall, tell me what he provided to the physician.

 10       A.    I don't know, but I would expect Matt to say,

 11   At the end of the day, we don't know the answer to that,

 12   but I would encourage you to reach out on this phone

 13   number, and perhaps they can do some additional research

 14   to find the answer to that.

 15       Q.    Okay.  This is one I want to show you.

 16                (Exhibit 1115 was marked for

 17   identification.)

 18       Q.    BY MR. LOPEZ:  This is Exhibit 1115.  All

 19   right.  Okay.  Just go to the second page real quick.

 20       A.    Okay.

 21       Q.    This is an e-mail between Mary Starr and Matt

 22   Fermanich, and you know who Mary Starr is?

 23       A.    Yeah.  I'm not sure what her role was at this

 24   time, but I do know Mary Starr.

 25       Q.    Okay.  Actually it looks like she says --
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  1       A.    Oh, there it is.

  2       Q.    -- interventional radiology coordinator?

  3       A.    Yeah.  So I knew her when she worked in the

  4   cath lab at saint Francis, another Wheaton facility.  So

  5   that's how I knew her.

  6       Q.    She writes just on the second page at the top,

  7   "Matt, I filled out the first half of the form.  The

  8   second half you fill out" --

  9       A.    Yes.

 10       Q.    -- "question" -- I don't know if I read that

 11   right.

 12       A.    Right.

 13       Q.    "Also I need to order some filters.  Is it the

 14   Eclipse or the G2," she's asking, and let's keep in mind

 15   the date here.

 16       A.    Okay.

 17       Q.    This is February 16, 2011.

 18       A.    Okay.

 19       Q.    And she needs more filters, or the group does,

 20   and then Matt responds.  You can go to the first page.

 21       A.    Yep.

 22       Q.    "Mary, you want the Eclipse.  Here are the

 23   product codes."  Okay.  And then he provides them.

 24       A.    Yes.

 25       Q.    And this was in -- this comported to the
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  1   instructions or the -- you know, the company directive

  2   that he's aware of.

  3       A.    Uh-huh.

  4       Q.    That's a yes?

  5       A.    It is correct, yes.  Sorry.

  6       Q.    Sorry, it's annoying, but you've got to give

  7   audible responses.

  8       A.    Yes.

  9       Q.    And Mary responds and says, "Thanks, Matt.  We

 10   still have a G2 in stock.  Are those still being used?"

 11   And at least at this time, it's fair to say that this

 12   hospital is using the G2.  Right?

 13       A.    I think that would be fair that it sounds like

 14   they have some in stock, yes.

 15       Q.    And do you know what Matt replied?

 16       A.    I don't.  I can't recall that.

 17       Q.    Okay.  Yeah, I don't have it --

 18       A.    I could make an assumption on that, but, yes.

 19       Q.    What would you expect Matt to have responded?

 20                MR. LERNER:  Objection to form.

 21                THE WITNESS:  I would assume that Matt would

 22   probably tell her that the G2 -- to go ahead and utilize

 23   the G2 and that when she does her reorders to order the

 24   Eclipse.  Right?

 25                I mean, that's -- that's the direction that
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  1   we have, and that's the communication that we have, and I

  2   would assume that -- that Matt could carry that out, but

  3   I can't say that with certainty obviously.

  4       Q.    BY MR. LOPEZ:  Okay.  You can put that one

  5   aside.

  6       A.    Okay.

  7       Q.    All right.  This is Exhibit 1116.

  8                (Exhibit 1116 was marked for

  9   identification.)

 10       Q.    BY MR. LOPEZ:  And let's try to go through this

 11   one a little more quickly than it might look like we're

 12   going to.

 13       A.    Okay.

 14       Q.    I know it's a big one, but go to page 18,

 15   please.

 16       A.    Okay.

 17       Q.    And you'll see it's a chart at the top.  It

 18   says, "What is G2 trend relative to RNF?"  And do you

 19   understand the RNF to be the Recovery filter?

 20       A.    Yes.

 21       Q.    Okay.  Do you see in the left column, second

 22   row, limb detachments, arm/leg hook?

 23       A.    Yes.

 24       Q.    And the far right column says, "G2 has less arm

 25   and hook complaints than RNF.  G2 has more leg complaints
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