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Douglas W. Crandall, ISB No. 3962 

CRANDALL LAW OFFICE 

910 West Main Street, Suite 222 

Boise, Idaho 83702 

Telephone: (208) 343-1211 

Facsimile: (208) 336-2088 

Crandall_law@msn.com 

Attorney for Plaintiff  

 

 

IN THE UNITED STATES DISTRICT COURT 

 

FOR THE DISTRICT OF IDAHO 

 

 

GERALD PAYNE,    ) 

      ) Case No.  

Plaintiff,  ) 

     ) COMPLAINT 

v.      ) 

     ) Jury Trial Demanded 

ETHICON, INC.    ) 

   ) 

Defendants.  ) 

      ) 

 

COMES NOW Plaintiff Gerald Payne and files this Complaint against Defendant 

Ethicon, Inc., and alleges as follows: 

PARTIES AND JURISDICTION 

1. Plaintiff Gerald Payne is a resident of Ada County, Idaho. 

2. Defendant Ethicon, Inc. ("Ethicon") is a New Jersey corporation 

headquartered in Sommerville, New Jersey 

3. This is a lawsuit for personal injury damages in excess of $75,000.00. The 

parties are citizens/entities of different states.  Subject matter jurisdiction is proper in 

this Court pursuant to 28 U.S.C. § 1332. 
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COMPLAINT - 2 

4. Defendant is subject to in personam jurisdiction in the U.S. District Court 

for the District of Idaho because it placed a defective product in the stream of commerce 

and that product caused personal injuries to Plaintiff, who resides in Idaho. 

FACTUAL ALLEGATIONS 

5. Following a surgery in 2010, Plaintiff developed an incisional hernia.  

6. Plaintiff underwent a laparoscopic ventral incisional hernia repair with 

mesh placement on August 26, 2010 at St. Alphonsus Regional Medical Center, Boise, 

Idaho.  

7. Following the surgery, there was a noticeable “bulge” that did not resolve 

until the mesh was eventually removed on November 14, 2017. 

8. From August 26, 2010 to present, Plaintiff suffers from chronic increased 

pain in the area from which the mesh was placed.  

9. In addition to the constant and worsening pain, Plaintiff felt “weak,” lost 

core strength, had restricted activities of daily living, had bouts of nausea and had to 

wear a “binder” which was needed for all activities, which limited Plaintiff’s mobility. 

10. In August 2017, Plaintiff’s symptoms became so severe that he went to the 

St. Alphonsus Emergency Room in Eagle, Idaho, where providers performed a CT scan, 

among other tests, and determined that Plaintiff’s intestinal tract was being “blocked” by 

the mesh and Plaintiff was sent by ambulance to St. Alphonsus Regional Medical Center 

in Boise, Idaho. 

11. Dr. Steve Williams was able to relieve the bowel obstruction but explained 

to Plaintiff that the relief was “very temporary” and that Plaintiff required a “component 

separation surgery.” That surgery was scheduled on November 14, 2017. 
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12. Dr. Williams explained to Plaintiff that the mesh “had not done its job” 

and had not “adhered to the muscle as intended.” 

13. Dr. Williams removed the mesh. The Anatomic Pathology diagnosis read, 

“PhysioMesh and omentum, resection: Adipose tissue with focal foreign body consistent 

with mesh and associated foreign body giant cell reduction.” 

14. Plaintiff’s recovery from the November 14, 2017 surgery has been 

extremely difficult, painful and debilitating, to the point that he has been unable to work. 

15. Ethicon designs, manufactures, markets, packages, labels and sells 

medical devices, including a medical device known as Physiomesh,  a composity mesh 

product implanted to treat persons like Plaintiff for hernias (also referred to as the 

“Product”). 

16. The Product has numerous defects that create a high risk of unreasonable 

and dangerous injuries and side effects with severe permanent adverse health 

consequences including that the material in the Product abrades tissues adversely 

affecting patient health and regularly fail to perform the purpose of its implantation such 

that the patient requires repair and/or removal of the Product and repeated treatment and 

surgery.   

17. Prior to the time that the Product was implanted in Plaintiff, Defendant 

was aware of numerous defects in the Product.  Despite being aware of the numerous 

defects and unreasonable risks in the Product, Defendant manufactured, marketed, and 

distributed the Product with the intent they would be implanted in patients.  Defendant 

was aware that implanting the Product in patients was likely to cause injury and harm to 

the patients into whom the Product was implanted.  Alternatively, Defendant failed to 
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exercise reasonable care in determining the risks and potential adverse consequences of 

implanting the Product into patients. 

18. Defendant made public statements in the form of written product 

descriptions, product labels, promotional materials and other materials that asserted that 

implanting the Product in patients was safe and would not cause harm to patients.  These 

statements were made with the intent that medical professionals and members of the 

public would rely upon them, with the intent that members of the public would pay for 

the Product and that the Product would be implanted in patients.  When Defendant made 

these statements, Defendant knew that the statements were inaccurate.  Alternatively, 

when Defendant made these statements Defendant should have known the statements 

were inaccurate. 

19. Representatives of Defendant also made statements to numerous 

individuals, including medical professionals, that implanting the Product in patients was 

safe and would not cause harm to patients.  When Defendant’s representatives made these 

statements, Defendant knew that the statements were inaccurate.  Alternatively, when 

Defendant’s representatives made these statements, Defendant should have known the 

statements were inaccurate. 

20. Before Plaintiff suffered the injuries complained of herein, Defendant was 

on notice of numerous bodily injuries caused by the Product, and based thereon, 

Defendant knew or should have known that the Product caused an unreasonably high rate 

of infection, extrusion, perforation, chronic pain and/or abscess in people implanted with 

the Product. 
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21. Even though Defendant has known or should have known that the Product 

created a foreseeable, unreasonable risk of harm to those patients into whom they were 

implanted, Defendant continued to market the Product in the United States. Defendant 

has sold thousands of Product in the United States alone. 

22. Defendant has never provided adequate warning or information to 

physicians who implanted the Product, or to people implanted with the Product, of the 

risks that the Product cause an unreasonably high rate of infection, extrusion, perforation, 

chronic pain and/or abscess. 

COUNT I: STRICT LIABILITY MANUFACTURING DEFECT 

23. Plaintiff re-alleges and incorporates by reference each and every allegation 

contained in the preceding paragraphs. 

24. At all relevant times, Defendant designed, manufactured, tested, packaged, 

labeled, promoted, distributed and sold the Product and Plaintiff was the recipient of their 

product. 

25. The Product was expected to and did reach the usual consumers, handlers, 

and persons coming into contact with the Product without substantial change in the 

condition in which it was produced, manufactured, sold, and distributed by the 

Defendant. 

26. At those times, the Product was in an unsafe, defective, and inherently 

dangerous condition, which was dangerous to users, and in particular, Plaintiff.  Plaintiff 

contends that the defective condition of the Product and the lack of ordinary care in 

manufacturing the Product is obvious and within the range of comprehension of the 

average juror without speculation. 
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27. The Product manufactured, sold, and distributed by the Defendant was 

defective in manufacture in that, when it left the hands of the manufacturer and/or 

suppliers, the foreseeable risk exceeded the benefits associated with the use of the 

Product. 

28. The Product implanted into Plaintiff was being used in a manner 

reasonably anticipated at the time it was implanted in him. 

29. The Product, at the time they left the possession of Defendant, was 

inherently dangerous for its intended use and was an unreasonably dangerous product 

which presented and constituted an unreasonable risk of danger and injury to Plaintiff as 

follows: 

a. The Product was sold in a defective condition by manufacture; 

b.  The Product as manufactured was unsafe for Plaintiff; 

c.  The Product as manufactured was unreasonably dangerous to 

Plaintiff; 

d. The Product did not perform safely as an ordinary 

consumer/patient, like Plaintiff, would expect; 

e.  The Product as manufactured was unsafe for its intended use; and 

f. Defendant knew the component parts of the Product as 

implemented through manufacture could cause injury to the end user. 

30. For all these reasons, the Defendant has become strictly liable in tort to 

Plaintiff for manufacturing, selling, and distributing the Product for use in repairing an 

ventral incisional hernia.  
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31. The defects in the Product were a substantial factor in causing Plaintiff's 

injuries. 

32. Defendant acted recklessly, willfully, wantonly and with a significant 

indifference to, and conscious disregard for the safety of others, including Plaintiff, by 

manufacturing and selling the dangerous and defective Product to Plaintiff.  Defendant’s 

reckless disregard for Plaintiff's safety by deliberately exposing him to the dangerous and 

defective Product warrant the imposition of punitive damages. 

33. As a direct and proximate result of manufacturing defects in Defendant's 

Product, Plaintiff suffered and will continue to suffer injuries and damages. 

COUNT II:  NEGLIGENT FAILURE TO WARN 

34. Plaintiff realleges and incorporates by reference each and every allegation 

contained in the preceding paragraphs. 

35. Defendant failed to adequately warn consumers of the dangers associated 

with the Product and said failure caused Plaintiff’s injury.  If Defendant had issued a 

proper warning to consumers, Plaintiff would not have had the Product implanted and 

Plaintiff’s injuries would have been avoided. 

36. The Product has numerous defects that create a high risk of unreasonable and 

dangerous injuries and side effects with severe permanent adverse health consequences 

including that the material in the Product abrades tissues adversely affecting patient health 

and regularly fail to perform the purpose of its implantation such that the patient requires 

repair and/or removal of the Product and repeated treatment and surgery.   

37. The warnings provided to Plaintiff’s healthcare providers in their 

capacities as learned intermediaries were improper because they did not reflect the full 

extent of the potential health complications associated with using the Product. 
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38. Had Defendant adequately warned Plaintiff's healthcare providers of the 

risks associated with the Product, the healthcare providers, acting as reasonably prudent 

healthcare providers, would have elected not to use the Product to repair Plaintiff's 

incisional hernia. 

39. Defendant acted recklessly, willfully, wantonly and with a significant 

indifference to, and conscious disregard for the safety of others, including Plaintiff, 

through their negligent failure to adequately warn Plaintiff of the dangerous and defective 

nature of the Product.  Defendant’s reckless disregard for Plaintiff's safety through its 

negligent failure to adequately warn him of the dangerous and defective nature of the 

Product warrants the imposition of punitive damages. 

40. As a direct and proximate result of the Defendant’s negligent failure to 

warn, Plaintiff suffered and will continue to suffer injuries and damages. 

COUNT III:  NEGLIGENT PREPARATION OF PRODUCT 

41. Plaintiff re-alleges and incorporates by reference each and every allegation 

contained in the preceding paragraphs. 

42. Defendant had a duty to individuals, including Plaintiff, to use reasonable 

care in the preparation of the Product for use in repairing inguinal hernias. 

43. The Product have numerous defects that create a high risk of unreasonable 

and dangerous injuries and side effects with severe permanent adverse health consequences 

including that the material in the Product abrades tissues adversely affecting patient health 

and regularly fail to perform the purpose of its implantation such that the patient requires 

repair and/or removal of the Product and repeated treatment and surgery.   
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44. Defendant was negligent in preparing the Product for use in repairing 

incisional hernias.  The Product was manufactured improperly.  The Defendant has 

breached their duty to manufacture the Product line without any defects. 

45. Defendant acted recklessly, willfully, wantonly and with a significant 

indifference to, and conscious disregard for the safety of others, including Plaintiff, 

through its negligent preparation of the Product, a dangerous and defective product.  

Defendant’s reckless disregard for Plaintiff's safety through their negligent preparation of 

the Product warrants the imposition of punitive damages. 

46. As a direct and proximate result of the Defendant’s negligence, Plaintiff 

suffered and will continue to suffer injuries and damages. 

COUNT IV:  ATTORNEY FEES AND COSTS 

46.  As a result of Defendant’s wrongful acts as set forth above, Plaintiff has been 

compelled to retain Crandall Law Offices to pursue this action.  Plaintiff should be awarded 

his attorney fees and costs pursuant to applicable law. 

WHEREFORE, Plaintiff requests that the Court grant the following relief 

against the Defendant: 

 (A) Money damages representing fair, just and reasonable compensation for 

his claims; 

(B) Punitive and/or exemplary damages pursuant to state law; 

(C) Disgorgement of profits and restitution of all costs; 

(D) Attorney fees and costs of suit pursuant to state law; 

(E) Pre-judgment and post-judgment interest as authorized by state law on the 

judgments which will enter on Plaintiff’s behalf; 
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(F) Such other relief the Court deems just and appropriate. 

 

DEMAND FOR JURY TRIAL 

 

 Plaintiff hereby demands a jury of at least twelve (12) members on all issues 

properly tried to jury in the above-entitled matter.  

 Dated this 10th day of January, 2018. 

 

      CRANDALL LAW OFFICE 

 

      By:__/s/Douglas W. Crandall____ 

         Douglas W. Crandall 

         Attorney for Plaintiff Gerald Payne 
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