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McCARTER
&ENGLISH

ATTORNEYS AT LAW

November 15, 2019

Hon. Claire C. Cecchi, U.S.D.J.

United States District Court for the District of New Jersey

Martin Luther King, Jr. Bldg. & U.S. Courthouse, Courtroom MLK 5B
50 Walnut Street

Newark, New Jersey 07101

Re: Proton-Pump Inhibitor Products Liability Litigation (No. 1)
2:17-md-2789 (CCC)(MF) (MDL 2789)
Gregory J. Hindy

Partner .
T. 973-630-6954 Dear Judge Cecchi:

F.973-297-3883
ghindy@mecarter.com After meeting and conferring, the parties were unable to reach agreement on
a proposed scheduling order. Accordingly, Defendants submit the attached proposed

schedule for the Court’s consideration.

McCarter & English, LLP
Four Gateway Center

Defendants’ proposed schedule closely tracks the previous scheduling order,

100 Mulberry Street Case Management Order No. 21 (“CMO 217). In fact, there are only two significant
N a2 0% differences between Defendants’ proposed schedule and CMO 21.  First,
F.973.624.7070 Defendants’ proposal builds in adequate time for the parties to analyze and select the
. mecarter.com bellwether discovery cases. To select their picks and strikes, the parties must first

analyze more than 1,000 eligible cases, which will take several months at the very
least. Realistically, the parties will not be able to finalize the bellwether pool and
begin Core Discovery until the spring of next year. Given that Core Discovery was
scheduled to begin last February under CMO 21, the previous schedule will need to

BOSTON be extended by more than a year to account for this delay.

HARTFORD
Second, Defendants’ proposed schedule builds in additional time to conduct

STAMFORD Core Discovery. Under CMO 21, the parties agreed to a Core Discovery period of
four months, which was based on the assumption that there would be a total of 10

NEW YORK bellwether cases. The parties have since agreed to work up twice as many cases,

NEWARK which requires a commensurate extension of Core Discovery. Accordingly, the
previous schedule will need to be extended by an additional four months. If the

EAST BRUNSWICK remainder of the previous schedule is kept largely intact, then the new trial date
would become April 2022. That is precisely Defendants’ proposal, and it is the

PHILADELPHIA earliest date on which a trial could reasonably take place.

WILMINGTON

In contrast, the PSC’s proposal is both unreasonable and inconsistent with the
WASHINGTON. DC previous scheduling order. Under CMO 21, the first trial was scheduled to take
place 26 months after entry of the order. Under the PSC’s proposal, the new
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schedule would be 10 months shorter. To achieve that result, the PSC proposes
changes as drastic as (1) eliminating more than half of the additional fact discovery
(beyond Core Discovery) that would take place in the six bellwether trial cases, and
(2) requiring the Court to decide dispositive, Daubert and pre-trial motions in
approximately one quarter of the time allocated under CMO 21. The PSC’s
proposed schedule is unreasonable on its face and would rush the parties to an
untenable degree.

For the reasons set forth above, Defendants request that the Court adopt
Defendants’ proposed schedule. Further, given how significantly the bellwether plan
impacts the length of the schedule, Defendants request that the scheduling order and
bellwether plan be considered together.

Respectfully submitted,
Dated: November 15, 2019 MCCARTER & ENGLISH, LLP

/sl Gregory J. Hindy

Gregory J. Hindy

MCCARTER & ENGLISH, LLP
Four Gateway Center

100 Mulberry Street

Newark, New Jersey 07101-0652
(973) 622-4444
ghindy@mccarter.com

James J. Freebery

Makenzie Windfelder
MCCARTER & ENGLISH, LLP
405 N. King Street, 8th Floor
Wilmington, DE 19801

(302) 984-6300
jfreebery@mccarter.com
mwindfelder@mccarter.com

Attorneys for AstraZeneca
Pharmaceuticals

LP, AstraZeneca LP, and Merck Sharp
& Dohme Corporation
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ICE MILLER LLP

/sl Amy K. Fisher

Amy K. Fisher

Katherine D. Althoff

John A. Camp

ICE MILLER LLP

One American Square, Ste. 2900
Indianapolis, IN 46281-0200
(317) 236-2100
Amy.Fisher@icemiller.com
Katherine.Althoff@icemiller.com
John.Camp@icemiller.com

Attorneys for AstraZeneca
Pharmaceuticals

LP, AstraZeneca LP, and Merck Sharp
& Dohme Corporation

ARNOLD & PORTER KAYE
SCHOLER LLP

[s/ Arthur E. Brown

Arthur E. Brown

Alan E. Rothman

ARNOLD & PORTER KAYE
SCHOLER LLP

250 W. 55th Street,

New York, NY 10019-9710
(212) 836-8000
Arthur.Brown@arnoldporter.com
Alan.Rothman@arnoldporter.com

Attorneys for AstraZeneca
Pharmaceuticals
LP and AstraZeneca LP
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DLA PIPER LLP (US)

/sl Loren H. Brown

Loren H. Brown

Cara D. Edwards

Lucas P. Przymusinski

DLA PIPER LLP (US)

1251 Avenue of the Americas, 27th
Floor

New York, NY 10020

Tel: (212) 335-4500

Fax: (212) 335-4501
loren.brown@dlapiper.com
cara.edwards@dlapiper.com
lucas.przymusinski@dlapiper.com

/s/ Matthew A. Holian
Matthew A. Holian

Katie W. Insogna

DLA PIPER LLP (US)

33 Arch Street, 26th Floor
Boston, MA 02110

Tel: (617) 406-6000

Fax: (617) 406-6100
matt.holian@dlapiper.com
katie.insogna@dlapiper.com

/sl Stephen C. Matthews

Stephen C. Matthews

DLA PIPER LLP (US)

51 John F. Kennedy Parkway, Suite 120
Short Hills, NJ 07078-2704

Tel: (973) 520-2550

Fax: (973) 520-2551
stephen.matthews@dlapiper.com

Attorneys for Defendant Pfizer Inc.
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VENABLE LLP

/sl Craig A. Thompson
Craig A. Thompson

Jason C. Rose

VENABLE LLP

750 East Pratt Street, Suite 900
Baltimore, MD 21202
Telephone: (410) 244-7400
Facsimile: (410) 244-7742
cathompson@venable.com
jcrose@venable.com

TUCKER ELLIS LLP

/sl Sherry Knutson

Sherry Knutson

James Hemmings

TUCKER ELLIS LLP

233 South Wacker Drive, Suite 6950
Chicago, Illinois 60606-9997

(312) 624-6300

(312) 624-6309
sherry.knutson@tuckerellis.com
james.hemmings@tuckerellis.com
ttorneys for Takeda Defendants and
Abbott Laboratories

ULMER & BERNE LLP

/s K. C. Green

K. C. Green

Jeffrey F. Peck

Gina M. Saelinger

ULMER & BERNE LLP

600 Vine Street, Suite 2800
Cincinnati, Ohio 45202

Tel: (513) 698-5000
kcgreen@ulmer.com
jpeck@ulmer.com
gsaelinger@ulmer.com

Attorneys for The Procter & Gamble
Company and The Procter & Gamble
Manufacturing Company
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REED SMITH LLP

/s/ Stephen J. McConnell
Stephen J. McConnell

Jesse J. Ash

Sonja S. Weissman

REED SMITH LLP

Three Logan Square

1717 Arch Street, Suite 3100
Philadelphia, PA 19103
Telephone: (215) 851-8100
smcconnell@reedsmith.com
sdiiorio@reedsmith.com

Attorneys for GSK Consumer Health,
Inc. (f/k/a Novartis Consumer Health,
Inc.)
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Activity Previous Defendants’ Notes
Deadline Proposed
Deadline

Defendants provide a N/A Nov. 15, 2019

list of cases that are

SC/S1lastoall

Defendants as of May

31, 2019

Plaintiffs confirm N/A Dec. 10, 2019

Defendants’ list or

identify disputed cases

Random pool of 200 N/A Jan. 13, 2020

cases generated and

each side makes 5

additional selections

from the Eligible List, This provides adequate time for the

resulting in 210 cases parties to analyze the eligible cases

Parties select 16 cases N/A Mar. 13, 2020 | and make their selections and

each from those 210 strikes.

cases

Striking complete; Feb. 28, 2019 | Apr. 20, 2020

Bellwether Core

Discovery begins

Generic discovery Nov. 22, 2019 | Feb. 28, 2020

closes

Core Discovery closes June 28, 2019 | Dec. 22, 2020 | The original schedule provided 4

in Bellwether Discovery months of Core Discovery, which

Cases was based on the parties’
assumption that there would be 8-10
bellwether cases. The parties have
since agreed to 20 bellwether cases,
which will require twice as much
time for Core Discovery.

Each side selects 3 cases | July 19,2019 | Jan. 11, 2021 | If the Court is to choose the 6 Trial

for the Bellwether Trial
Pool and additional fact
discovery begins in
those cases (or the
parties submit joint
Bellwether Trial Pool
CMO or competing
proposals)

Cases, additional time will need to
be built into the schedule for the
parties to brief the Court on the 20
eligible cases and to give the Court
sufficient time to rule. Defendants
submit that having the parties select
the trial cases would be more
efficient and appropriate and then
the Court would determine the order
in which those cases would be tried.

US 167096699v2
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Fact discovery closes in | Oct. 4, 2019 Apr. 30, 2021 | If the Bellwether Trial Cases are not
Bellwether Trial Cases selected on Jan. 11, 2021, then the
fact discovery cutoff would need to
be extended to provide for a
minimum of 3 months of additional
fact discovery in those cases. All
subsequent deadlines would need to
be extended accordingly.
Plaintiffs’ expert reports | Dec. 9, 2019 June 25, 2021
in Bellwether Trial
Cases due
Defendants’ expert Jan. 15, 2020 | Aug. 20, 2021
reports in Bellwether
Trial Cases due
Expert depositions are Mar. 12, 2020 | Oct. 22, 2021
completed
Dispositive/Daubert Apr. 2,2020 | Dec 15, 2021
motions due
Dispositive motion May 5, 2020 | Jan. 17, 2022
opposition briefs due
Daubert motion May 14, 2020 | Jan. 26, 2022
opposition briefs due
Dispositive motion reply | May 19, 2020 | Feb. 9, 2022
briefs due
Daubert motion reply May 28, 2020 | Feb. 16, 2022
briefs due
Daubert hearing & TBD TBD
argument on MSJs
First trial begins Sept. 21, 2020 | Apr. 19, 2022
(or 30 days
after the Court
decides
dispositive
and Daubert
motions,
whichever is
later)




