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EASTERN DISTRICT ARKANSAS 

IN THE UNITED STATES DISTRICT COURT JUN 12 2019 
FOR THE EASTERN DISTRICT OF ARKANS~MES W ~~ 

NORTHERN DIVISION By: · ~CK, CLERK 

ROBERT BEST, 

Plaintiff, 
v. 

CONSENSUS ORTHOPEDICS, INC. 
and JOHN DOES 1-10, 

Defendants. 

CASE NO: ---------

JURY DEMANDED PER F.R.C.P. 38 

CIVIL ACTION COMPLAINT 

COMES NOW, Plaintiff Robert Best, by and through his counsel of record, and files this 

complaint against Defendants Consensus Orthopedics Inc. and John Does 1-10, and alleges as 

follows: 

PARTIES, JURISDICTION, AND VENUE 

1. At all times relevant hereto, Plaintiff Robert Best is an individual and resident of 

Cleburne County, Arkansas. 

2. Defendant Consensus Orthopedics Inc. ("Consensus") is and at all times herein 

mentioned was a California corporation, or other business entity, organized and existing under the 

laws of the State of California with a principal place of business located at 1115 Winfield Way, 

Suite 100, El Dorado Hills, California 95762. Defendant Consensus may be served with process 

by personally serving Paul Rugg as registered agent for service of process at the above address or 

by serving the Arkansas Secretary of State pursuant to Arkansas Code Annotated § 16-58-120(2) 

(2019). 
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3. John Does 1-10 are other persons or entities yet to be identified, who may be liable 

for the damages alleged herein for any reason, including, but not limited to, their involvement in 

the design, manufacture, sale, supply, distribution, marketing, inspection or maintenance of the 

subject knee implantation device. 

4. This Court has personal jurisdiction over Defendants pursuant to Arkansas' Long 

Arm Statute § 16-58-120, as Defendants have conducted substantial or systemic business in 

Arkansas by designing, manufacturing, producing, making, marketing, distributing or selling the 

below-described product in Arkansas, including the one implanted in Plaintiff. 

5. This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1332, because 

the parties are diverse and the amount in controversy exceeds $75,000. 

6. Venue is proper in this Judicial District pursuant to 28 U.S.C. § 1391, because a 

substantial part of the events or omissions giving rise to the claims occurred in this judicial district. 

ALLEGATIONS COMMON TO ALL COUNTS 

7. Defendants designed, fabricated, produced, compounded, processed, assembled, 

marketed, distributed and/or sold the Consensus Total Knee System Replacement prosthesis. 

8. On March 7, 2014, Plaintiff underwent a right total knee replacement with surgical 

placement of a Consensus Knee System artificial knee joint. 

9. On September 19, 2017, x-rays of Plaintiff's right knee showed that the 

polyethylene insert component of the Consensus implant had failed and become dislodged from 

the tibial tray. 

10. On February 14, 2018, Plaintiff underwent a total revision right total knee 

arthroplasty. 
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11. Consensus Total Knee System Replacements and its components were defectively 

designed in that the polyethylene tibial insert would dislodge from the tibial tray causing dangerous 

instability, injury, and pain. 

12. Additionally, the Consensus Total Knee System Replacements and its components 

were defectively manufactured in such a manner as to cause the tibial insert to bend, move, slip, 

and/or break. 

13. As a result of the device's failure, Plaintiff has endured and incurred physical pain 

and suffering (both past, present, and future), emotional pain and suffering (both past, present, and 

future), permanent impairment and scarring, medical bills and expenses (both past, present, and 

future), loss of enjoyment of life, pre-judgment and post-judgment interest, statutory and 

discretionary costs, and any and all such other and further legal and equitable relief to which he is 

entitled. 

CAUSES OF ACTION 

COUNT I - STRICT PRODUCT LIABILITY 

14. Plaintiff hereby incorporates all other paragraphs of this complaint as though fully 

set forth herein. 

15. Plaintiff was damaged by the defective and unreasonably dangerous Consensus 

Total Knee System Replacement prosthesis, including having to undergo a revisions surgery less 

than 4 years after post-implant. 

16. Defendants designed, fabricated, produced, compounded, processed, assembled, 

marketed, distributed and/or sold the Consensus Total Knee System Replacement prosthesis 

implanted in Plaintiffs right knee, by which he has been damaged. 

17. The Consensus Total Knee System Replacements and related components were in 

a defective condition that rendered it unreasonably dangerous in that the polyethylene tibial insert, 
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tibial replacement components, and other components, would bend, move, slip, and/or break, and 

thus were defective and unreasonably dangerous to consumers, including Plaintiff. 

18. The Consensus Total Knee System Replacements and its components were 

defective, unreasonably dangerous and unsafe for reasonably foreseeable use and consumption due 

to their design, manufacture and/or Defendants' failure to warn of dangers beyond that which 

would be contemplated by the ordinary and reasonable user, consumer, patient, and medical 

professional. 

19. After recovery from the respective surgeries, and after regular use for their intended 

purpose, the Consensus Total Knee System Replacement and, subsequently, the Consensus 

revision knee replacement components failed, causing pain and forcing Plaintiff to undergo 

additional surgeries. 

20. The defective nature of the devices was a direct and proximate cause of injury and 

damages to Plaintiff, including physical pain and suffering (both past, present, and future), 

emotional pain and suffering (both past, present, and future), permanent impairment and scarring, 

medical bills and expenses (both past, present, _and future), loss of enjoyment oflife, pre-judgment 

and post-judgment interest, statutory and discretionary costs, and any and all such other and further 

legal and equitable relief to which he is entitled. 

COUNT II - NEGLIGENCE 

21. Plaintiff hereby incorporates all other paragraphs of this complaint as though fully 

set forth herein. 

22. Defendants owed a duty of reasonable care to the general public, including Plaintiff, 

when it designed, manufactured, assembled, inspected, tested, marketed, placed into the stream of 

commerce, and sold the Consensus Total Knee System Replacements to protect users from 
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unreasonable risk of harm when using the device for its intended purpose in a reasonably 

foreseeable manner. 

23. Defendants breached this duty by designing, manufacturing, assembling, 

inspecting, testing, marketing, distributing, and selling the Consensus Total Knee System 

Replacements in a defective and unreasonably safe condition including, but not limited to, its 

foreseeably appreciated risk of harm of the tibial insert's propensity to dislodge from the tibial 

tray. A reasonably careful medical device manufacturer would not have acted in this manner. 

24. Defendants knew or should have known that the subject products were defective 

and could fail and that use of the products involved an unreasonable, foreseeable danger, for which 

Defendants were required to warn. 

25. Defendants' knowledge included, but was not limited to, knowledge that the 

polyethylene tibial insert, tibial replacement components, and other components, would bend, 

move, slip, and/or break, and thus were defective and dangerous to consumers, including Plaintiff. 

26. Defendants had a duty to take steps to prevent any additional implantations of the 

defective devices and/or to warn patients who already had the devices implanted of the possibility 

of failure. 

27. Defendants had a duty to warn Plaintiff of the dangers of the devices as the dangers 

were such that they were not generally known or not reasonably expected by a purchaser or user 

to find in said devices. 

28. Defendants failed to provide adequate warning. 

29. As a result of Defendants' failure to warn, the devices continued to be implanted in 

additional patients, including Plaintiff, and their sudden failure without warning caused Plaintiff 

to suffer injuries and losses. 

Page 5 of8 

Case 1:19-cv-00046-JM   Document 1   Filed 06/12/19   Page 5 of 8



30. Defendants' negligent design, manufacture, sale, and failure to warn were the direct 

and proximate causes of Plaintiffs injuries and damages, including physical pain and suffering 

(both past, present, and future), emotional pain and suffering (both past, present, and future), 

permanent impairment and scarring, medical bills and expenses (both past, present, and future), 

loss of enjoyment of life, pre-judgment and post-judgment interest, statutory and discretionary 

costs, and any and all such other and further legal and equitable relief to which he is entitled. 

COUNT III - GROSS NEGLIGENCE 

31. Plaintiff hereby incorporates all other paragraphs of this complaint as though fully 

set forth herein. 

32. Defendants knew or should have known, in light of the surrounding circumstances 

and past litigation, that the Consensus Total Knee System Replacements were defective and 

unreasonably dangerous and knew or should have known that their products and conduct would 

naturally and probably result in injury or damage to others, including that suffered and incurred by 

the Plaintiff. Defendants acted willfully, wantonly, and/or recklessly in disregard of the 

consequences; and therefore, in addition to his other damages as alleged herein, Plaintiff seeks 

exemplary and punitive damages against Defendants in an amount to be determined at trial. 

COUNT IV - BREACH OF WARRANTY 

33. Prior to the time that Plaintiff used the products for their intended purpose, 

Defendants expressly and/or impliedly warranted to Plaintiff that the products were of 

merchantable quality, reasonably fit, and safe for their ordinary use and intended purpose. 

34. At the time of contracting for sale and the retail sale of the subject Consensus Total 

Knee System Replacement prostheses and revision components, Defendants knew or had reason 
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to know the particular purpose for which the goods were required and that Plaintiff was relying on 

Defendants' skill and judgment to select and furnish suitable goods. 

35. In a reasonable and foreseeable manner, Plaintiff relied on Defendants' express and 

implied representations and warranties in consenting to knee implant surgery using Defendants' 

devices. 

36. Defendants' breached their express and implied representations and warranties 

regarding the safety and merchantability and fitness for particular purpose of their devices. 

3 7. The subject devices were not safe, not fit for their intended use, nor of merchantable 

quality as warranted by Defendants. 

38. Defendants knew or had reason to know that the devices were not safe, not fit for 

their intended use, nor of merchantable quality as warranted by Defendants. 

39. On information and belief, Defendants' knowledge included, but was not limited 

to, knowledge that the polyethylene tibial insert, tibial replacement components, and other 

components, would bend, move, slip, and/or break, and thus were defective and dangerous to 

consumers, including Plaintiff. 

40. As a direct and proximate result of Defendants' breaches of warranty, Plaintiff has 

suffered injuries, losses and damages including physical pain and suffering (both past, present, and 

future), emotional pain and suffering (both past, present, and future), permanent impairment and 

scarring, medical bills and expenses (both past, present, and future), loss of enjoyment oflife, pre

judgment and post-judgment interest, statutory and discretionary costs, and any and all such other 

and further legal and equitable relief to which he is entitled. 
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PRAYER FOR RELIEF 

WHEREFORE, ALL PREMISES CONSIDERED, Plaintiff requests the Court grant judgment 

against Defendants Consensus Orthopedics, Inc. and John Does 1-10, jointly and severally, for 

COMPENSATORY DAMAGES and PUNITIVE DAMAGES as alleged herein, in an amount 

considered fair and reasonable by a jury, and for all such further relief, both general and specific, 

to which the Court deems proper, just, and equitable under the circumstances. Plaintiff also seeks 

general relief. 

JURY DEMAND 

Plaintiff requests a jury trial of all matters appropriately tried to a jury. 

DATED this 1L day of June 2019. 

Respectfully submitted, 

Isl Richard Underwood 
RICHARD UNDERWOOD, ARB 2006137 
FARRIS BOBANGO & BRANAN, PLC 
999 S. Shady Grove Rd., Suite 500 
Memphis, Tennessee 38120 
901.259.71001901.259.7150 (fax) 
runderwood@farris-law.com 
Counsel for Plaintiff Robert Best 
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