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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

) 

IN RE: PHILIPS RECALLED CPAP,    ) 

BI-LEVEL PAP, AND MECHANICAL    ) 

VENTILATION PRODUCTS     ) Master Docket: Misc. No. 21-1230 

LITIGATION       ) 

         ) 

         ) MDL No. 3014 

This Document Relates to:      ) 

Gayla Graham et al. v. Respironics, Inc.    ) 

et al., 2:22-cv-00224-JFC      ) 

         ) 

 

* * * * * 

 

PLAINTIFFS’ MOTION TO REMAND ACTION 

TO JEFFERSON CIRCUIT COURT 

 

Come the Plaintiffs, by counsel, and hereby move this Court pursuant to 28 U.S.C. § 

1447(c) to remand this action to Jefferson Circuit Court since complete diversity does not exist 

and this Court lacks subject matter jurisdiction. Plaintiffs further move this Court pursuant to the 

same authority for their costs, expenses, and attorney fees associated with Defendants’ 

unreasonable removal of this case. 

A Memorandum in Support of Motion to Remand Action to Jefferson Circuit Court is filed 

herewith and incorporated herein by reference.  
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Respectfully submitted, 

/s/ Jordan A. Stanton                      

Tyler S. Thompson (KBA #81736) 

Jordan A. Stanton (KBA #96292) 

DOLT, THOMPSON, SHEPHERD & CONWAY, PSC 

13800 Lake Point Circle  

Louisville, KY 40223 

Telephone: (502) 244-7772 

tthompson@kytrial.com 

jstanton@kytrial.com  

Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

 

I hereby certify on August 31, 2023 a copy of the foregoing was filed electronically through 

the CM/ECF system, and that a true and correct copy was automatically served via electronic mail, 

upon: 

 

David V. Kramer 

DRESSMAN BENZINGER LAVELLE, PSC 

207 Thomas Moore Parkway 

Crestview Hills, KY 41017 

Telephone: (859) 341-1881 

dkramer@dbllaw.com 

Counsel for Defendants, Respironics, Inc.  

and Philips RS North America, LLC 

 

Andrew D. Pellino 

DRESSMAN BENZINGER LAVELLE, PSC 

321 West Main Street, Suite 2100 

Louisville, KY 40202 

Telephone: (502) 572-2500 

apellino@dbllaw.com 

Counsel for Defendants, Respironics, Inc.  

and Philips RS North America, LLC 

 

John P. Lavelle, Jr. 

MORGAN, LEWIS & BOCKIUS LLP  

1701 Market Street 

Philadelphia, PA 19103 

Telephone: (215) 963-5000 

john.lavelle@morganlewis.com  

Counsel for Defendants, Respironics, Inc.  

and Philips RS North America, LLC 

 

Christina Manfredi McKinley 

Mark D. Shephard  

BABST, CALLAND, CLEMENTS AND ZOMNIR, P.C. 

Two Gateway Center, 6th Floor 

Pittsburgh, PA 15232 

Telephone: (412) 394-5400 

cmckinley@babstcalland.com 

mshephard@babstcalland.com 
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Counsel for Defendants, Gould’s Discount 

Medical, Inc. and Gould’s Discount Medical, LLC 

 

/s/ Jordan A. Stanton                      

Tyler S. Thompson (KBA #81736) 

Jordan A. Stanton (KBA #96292) 

 

Case 2:21-mc-01230-JFC   Document 2194   Filed 08/31/23   Page 4 of 4



Page 1 of 16 

  

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

) 

IN RE: PHILIPS RECALLED CPAP,    ) 

BI-LEVEL PAP, AND MECHANICAL    ) 

VENTILATION PRODUCTS     ) Master Docket: Misc. No. 21-1230 

LITIGATION       ) 

         ) 

         ) MDL No. 3014 

This Document Relates to:      ) 

Gayla Graham et al. v. Respironics, Inc.    ) 

et al., 2:22-cv-00224-JFC      ) 

         ) 

 

* * * * * 

 

PLAINTIFFS’ MEMORANDUM IN SUPPORT OF MOTION TO REMAND ACTION 

TO JEFFERSON CIRCUIT COURT 

 

Come the Plaintiffs, by counsel, and for their Memorandum in Support of Motion to 

Remand Action to Jefferson Circuit Court, hereby state as follows:   

INTRODUCTION 

Plaintiffs, Gayla and Robert Graham are citizens of Kentucky. Defendants admit three 

members of Gould’s Discount Medical, LLC are also citizens of Kentucky, like the Plaintiffs. See 

DN 1 at 8, ¶ 36. Thus, complete diversity does not exist and this Court lacks subject matter 

jurisdiction. “If at any time before final judgment it appears that the district court lacks subject 

matter jurisdiction, the case shall be remanded.” 28 U.S.C. § 1447(c) (emphasis added). 

Defendants’ contention diversity jurisdiction exists because Gould’s was fraudulently 

joined is without merit. Fraudulent joinder is reserved for situations where recovery from the non-

diverse defendant is a clear legal impossibility. Defendants have not, and cannot, overcome the 

“heavy burden” associated with a fraudulent joinder challenge. See Frank v. E.S.P.N., 708 F. Supp. 
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693, 694 (W.D. Pa. 1989); Walker v. Philip Morris USA, Inc., 443 F. App'x 946, 953 (6th Cir. 

2011). Defendants’ sole ground for removal is their contention the Gould’s entities were 

fraudulently joined since they are allegedly immune from suit under KRS 311.340. Defendants 

misapply Kentucky law. Of dispositive importance, the plain language of the operative statute 

supports the propriety of Plaintiffs’ claims against Gould’s:  

In any product liability action, if the manufacturer is identified and 

subject to the jurisdiction of the court, a wholesaler, distributor, or 

retailer who distributes or sells a product, upon his showing by a 

preponderance of the evidence that said product was sold by him in 

its original manufactured condition or package, or in the same 

condition such product was in when received by said wholesaler, 

distributor or retailer, shall not be liable to the plaintiff for damages 

arising solely from the distribution or sale of such product, unless 

such wholesaler, distributor or retailer, breached an express 

warranty or knew or should have known at the time of distribution 

or sale of such product that the product was in a defective 

condition, unreasonably dangerous to the user or consumer. 

 

KRS 411.340 (emphasis added); West v. KKI, LLC, 300 S.W.3d 184, 192 (Ky. Ct. App. 2008) 

(“Moreover, notwithstanding the ‘middleman’ provisions of the Kentucky Product Liability Act, 

a wholesaler, distributor or retailer may be liable if it: (1) breaches an express warranty, or (2) 

knew or should have known at the time of distribution that the product was in a defective condition, 

unreasonably dangerous to the user.”).  

As reflected, in addition to a manufacturer who is before the court, a wholesaler, 

distributor, or retailer (like Gould’s) can also be held liable if it breached an express warranty or 

knew or should have known at the time of distribution or sale of a product that the product was 

unreasonably dangerous. Both circumstances apply here. Accordingly, complete diversity does not 

exist and this Court lacks subject matter jurisdiction. In such a situation, remand to state court is 

the necessary remedy.  
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Plaintiffs have been subjected to over two years of unnecessary delay due to Defendants’ 

legally improper removal of this case. Consequently, recompense for their costs, expenses, and 

attorney fees is warranted. See 28 U.S.C. § 1447(c). 

FACTUAL BACKGROUND 

In 2018, Gayla Graham obtained a Philips DreamStation CPAP device from Defendants, 

Gould’s Discount Medical, Inc. and Gould’s Discount Medical, LLC. See Exhibit A at 3. On 

January 14, 2021, Gayla was diagnosed with Sinonasal Undifferentiated Carcinoma, an aggressive 

form of nasal cancer that carries a median survival rate of less than 18 months and a 5-year survival 

rate of less than 20%.1 See id. 

On June 14, 2021, Gayla’s DreamStation device, manufactured by Defendants, 

Respironics, Inc. and Philips RS North America, LLC, was nationally recalled due to foam 

degradation leading to the ingestion of toxic and carcinogenic substances by users. See Exhibit B. 

Additionally, the propensity of the foam to off-gas certain toxic chemicals also harmful to users. 

See id. The FDA has classified this as a Class I recall, the most serious type of recall there is.  

Incredibly, dating back to at least 2016, adverse event reports were submitted to the FDA 

regarding the DreamStation. See Exhibit C. These reports, also known as MAUDE Reports, are 

submitted when a manufacturer, distributor, or user of a marketed device becomes aware the device 

may have caused or contributed to a death or serious injury or has malfunctioned. The reports are 

published by the FDA and distributed to all relevant parties. To date, there are thousands of 

MAUDE Reports pertaining to the DreamStation, many of which predate Gayla’s receipt of her 

device from Gould’s in 2018. See id. 

 
1 Sadly, Gayla’s cancer has recently recurred.  
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To combat the hazards associated with the DreamStation, Respironics filed a 510(k) with 

the FDA for the DreamStation 2. See Exhibit D. One of the primary reasons for the DreamStation 

2 was to rectify the dangerous foam degradation issue in the original DreamStation. The 510(k) 

was filed on February 26, 2020 and the DreamStation 2 was approved by the FDA on July 10, 

2020. See id. However, despite Defendants’ long-term knowledge of the dangers associated with 

the DreamStation, and the approval of a safer alternative, the public was never notified of the life-

threatening defects associated with the DreamStation until it was recalled a year later. 

Conveniently, and to minimize financial loss, the DreamStation 2 was put on the market at the 

exact time of the recall of the DreamStation.  

Shockingly, despite a Class I national recall and numerous publicly reported cases of 

cancer and death, Gould’s continued to distribute the defective DreamStation device for at least 

another year. See Exhibit E.2  

 Due to the egregious conduct of the Defendants, this lawsuit was filed on June 25, 2021 in 

Jefferson Circuit Court in Kentucky. Plaintiffs asserted claims for negligence, product liability, 

violations of the Kentucky Consumer Protection Act, breach of warranty, loss of consortium, and 

punitive damages against the Defendants, Respironics, Inc., Philips RS North America, LLC, 

Gould’s Discount Medical, Inc., and Gould’s Discount Medical, LLC. See Exhibit A.  

On July 27, 2021, Defendants erroneously removed this action to the United States District 

Court for the Western District of Kentucky contending diversity jurisdiction exists. The sole basis 

for Defendants’ removal of this case is the erroneous allegation the non-diverse Gould’s entities 

were fraudulently joined. The Plaintiffs and three members of Gould’s Discount Medical, LLC are 

 
2 This Exhibit was retrieved from https://shop.gouldsdiscountmedical.com/respironics-dreamstation-cpap-therapy-

system-detail.htm?productId=23242629 by the undersigned on April 8, 2022.  
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citizens of Kentucky; thus, diversity jurisdiction does not exist. See DN 1 at 8, ¶ 36. As such, 

Plaintiffs quickly filed a motion to remand to state court. Unfortunately, before a ruling was issued, 

this matter was transferred to this Court for inclusion in MDL No. 3014.  

Shortly after arriving in this forum, Plaintiffs again filed a motion to remand to state court. 

See DN 49, 50. Plaintiffs’ motion was denied as premature with leave to refile once a scheduling 

order was implemented. See DN 69.  

Pursuant to ECF No. 1901, this Motion is now ripe for judicial review.  

LEGAL DISCUSSION 

I. Complete diversity between the parties does not exist; therefore, this Court 

lacks subject matter jurisdiction.  

 

Diversity jurisdiction does not exist and this action must be remanded to state court. Under 

federal law, “district courts shall have original jurisdiction of all civil actions where the matter in 

controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between 

… citizens of different States.” 28 U.S.C. § 1332(a). A corporation is deemed to be a citizen of 

each state where it has been incorporated and of the state where it has its principal place of 

business. See 28 U.S.C. § 1332(c)(1). An unincorporated entity, such as a limited liability 

company, has the citizenship of each partner or member. See Zambelli Fireworks Mfg. Co. v. 

Wood, 592 F.3d 412, 418 (3d Cir. 2010) (“We now join our sister circuits in holding that the 

citizenship of an LLC is determined by the citizenship of each of its members.”); Delay v. 

Rosenthal Collins Grp., LLC, 585 F.3d 1003, 1005 (6th Cir. 2009) (“The general rule is that all 

unincorporated entities - of which a limited liability company is one - have the citizenship of each 

partner or member.”). 

Here, Defendants admit three members of Gould’s Discount Medical, LLC are citizens of 
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Kentucky, like the Plaintiffs. See DN 1 at 8, ¶ 36.3  Thus, complete diversity does not exist and this 

Court lacks subject matter jurisdiction. “If at any time before final judgment it appears that the 

district court lacks subject matter jurisdiction, the case shall be remanded.” 28 U.S.C. § 1447(c) 

(emphasis added).  

Based on the foregoing, remand to state court is the necessary remedy here.  

II. Defendants’ contention the Gould’s entities were fraudulently joined is 

without merit.  

 

The sole basis for Defendants’ removal of this case is the erroneous allegation the Gould’s 

entities were fraudulently joined. It is axiomatic a removing party has a “heavy burden” in proving 

fraudulent joinder which must be established by clear and convincing evidence. See Frank v. 

E.S.P.N., 708 F. Supp. 693, 694 (W.D. Pa. 1989); Walker v. Philip Morris USA, Inc., 443 F. App'x 

946, 953 (6th Cir. 2011). It has been held this burden is logical since removal statutes “should be 

strictly construed and all doubts should be resolved in favor of remand.” Abels v. State Farm Fire 

& Cas. Co., 770 F.2d 26, 29 (3d Cir. 1985); Eastman v. Marine Mech. Corp., 438 F.3d 544, 549-

50 (6th Cir. 2006). 

In analyzing the efficacy of a fraudulent joinder challenge, the district court must “assume 

as true all factual allegations of the complaint” and must “resolve any uncertainties as to the current 

state of controlling substantive law in favor of the plaintiff.” Batoff v. State Farm Ins. Co., 977 

F.2d 848, 851-52 (3d Cir. 1992); see also Gipe v. Medtronic, Inc., 416 F. Supp. 3d 687, 693 (W.D. 

Ky. 2019). Further, the district court is permitted to “pierce the pleadings” to aid in its 

 
3 Additionally, another named Defendant, Gould’s Discount Medical, Inc. is a Kentucky Corporation with its principal 

place of business located in Louisville. The Defendants contend this entity went inactive in 2018, but do not specify 

a precise time. As previously stated, Gayla obtained her DreamStation device from Gould’s in 2018. A corporation is 

deemed to be a citizen of each state where it has been incorporated and of the state where it has its principal place of 

business. See U.S.C. § 1332(c)(1). Accordingly, neither Gould’s entity is diverse from the Plaintiffs.  
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determination. See In re Briscoe, 448 F.3d 201, 218 (3d Cir. 2006); Walker, 443 F. App’x at 953 

(quoting Travis v. Irby, 326 F.3d 644, 648-49 (5th Cir. 2003)).  

It is well settled “[i]f there is even a possibility that a state court would find that the 

complaint states a cause of action against any one of the resident defendants, the federal court must 

find that joinder was proper and remand the case to state court.” Boyer v. Snap-on Tools Corp., 

913 F.2d 108, 111 (3d Cir. 1990) (quoting Coker v. Amoco Oil Co., 709 F.2d 1433, 1440-41 (11th 

Cir. 1983)); see also Coyne v. Am. Tobacco Co., 183 F.3d 488, 493 (6th Cir. 1999). The Third 

Circuit has cautioned the “district court must not step from a threshold jurisdictional issue into a 

decision on the merits.” In re Briscoe, 448 F.3d at 219.  

Simply stated, “a finding of fraudulent joinder is usually reserved for situations where 

recovery from the nondiverse defendant is a clear legal impossibility” and “should not be found 

simply because plaintiff has a weak case against a non-diverse defendant.” Salley v. AMERCO, 

2013 WL 3557014, at *3 (E.D. Pa. July 15, 2013). 

Defendants have not, and cannot, overcome the “heavy burden” associated with a 

fraudulent joinder challenge. Defendants’ sole ground for removal is their contention the Gould’s 

entities were fraudulently joined since they are allegedly immune from suit under KRS 311.340. 

Defendants misapply Kentucky law. Of dispositive importance, the plain language of the operative 

statute supports the propriety of Plaintiffs’ claims against Gould’s:  

In any product liability action, if the manufacturer is identified and 

subject to the jurisdiction of the court, a wholesaler, distributor, or 

retailer who distributes or sells a product, upon his showing by a 

preponderance of the evidence that said product was sold by him in 

its original manufactured condition or package, or in the same 

condition such product was in when received by said wholesaler, 

distributor or retailer, shall not be liable to the plaintiff for damages 

arising solely from the distribution or sale of such product, unless 
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such wholesaler, distributor or retailer, breached an express 

warranty or knew or should have known at the time of distribution 

or sale of such product that the product was in a defective 

condition, unreasonably dangerous to the user or consumer. 

 

KRS 411.340 (emphasis added); West v. KKI, LLC, 300 S.W.3d 184, 192 (Ky. Ct. App. 2008) 

(“Moreover, notwithstanding the ‘middleman’ provisions of the Kentucky Product Liability Act, 

a wholesaler, distributor or retailer may be liable if it: (1) breaches an express warranty, or (2) 

knew or should have known at the time of distribution that the product was in a defective condition, 

unreasonably dangerous to the user.”).  

As reflected, in addition to a manufacturer who is before the court, a wholesaler, 

distributor, or retailer (like Gould’s) can also be held liable if it breached an express warranty or 

knew or should have known at the time of distribution or sale of a product that the product was 

unreasonably dangerous. Both circumstances apply here.  

Gayla obtained her DreamStation device from Gould’s in 2018. See Exhibit A at 3. On 

June 14, 2021, the DreamStation was nationally recalled due to foam degradation leading to the 

ingestion of toxic and carcinogenic substances by users. See Exhibit B. Additionally, the 

propensity of the foam to off-gas certain toxic chemicals also harmful to users. See id. 

Incredibly, dating back to at least 2016, adverse event reports were submitted to the FDA 

regarding the DreamStation. See Exhibit C. These reports are required to be submitted when a 

device has caused or contributed to a death or serious injury or has malfunctioned. Said reports are 

published by the FDA and distributed to all relevant parties. To date, there are thousands of 

MAUDE Reports pertaining to the DreamStation, many of which predate Gayla’s receipt of her 

device from Gould’s in 2018. See id. Of note, despite a Class I national recall and numerous 

publicly reported cases of cancer and death, Gould’s continued to distribute the defective 
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DreamStation device for at least another year. See Exhibit E. 

As reflected, Gould’s knew, or at the very least (as a reasonably prudent wholesaler, 

distributor, and retailer), should have known of the dangers associated with the DreamStation at 

the time it supplied it to Gayla; therefore, there is a sound legal basis under Kentucky law for the 

claims asserted against Gould’s in this case. “The very underlying purpose of strict liability is to 

permit injured parties a method of reaching back to the manufacturer or distributor of commercial 

products, following some form of failure on the product's part. A plaintiff may recover in several 

ways, ‘such as under a theory of defective design, defective manufacture or failure to warn. The 

plaintiff need only prove one.’” Worldwide Equip., Inc. v. Mullins, 11 S.W.3d 50, 55 (Ky. Ct. App. 

1999) (quoting Clark v. Hauck Mfg. Co., 910 S.W.2d 247, 251 (Ky. 1995)). Based on the 

foregoing, this action should be remanded to state court.  

In addition to the foregoing, KRS 311.340 does not insulate a wholesaler, distributor, or 

retailer from liability for breach of warranty. In fact, such a claim is expressly excluded from any 

sort of protection. See KRS 311.340 (“unless such wholesaler, distributor or retailer, breached an 

express warranty….”). Based on the conduct of Gould’s, Plaintiffs unambiguously asserted a claim 

for breach of warranty against it: 

COUNT IV: BREACH OF WARRANTY 

 

27. All of the allegations previously set forth are incorporated herein 

by reference. 

 

28. Defendants, Respironics, Inc., Philips RS North America, LLC, 

Gould’s Discount Medical, Inc., and Gould’s Discount Medical, 

LLC expressly or impliedly warranted the Philips DreamStation 

CPAP device was merchantable and fit for the ordinary purpose for 

which such product was used and fit for the purpose for which it was 

being used at the time of the incident causing injury to the Plaintiff, 

Gayla Graham. 
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29. Defendants, Respironics, Inc., Philips RS North America, LLC, 

Gould’s Discount Medical, Inc., and Gould’s Discount Medical, 

LLC breached the warranties described above and such breaches 

were substantial factors in causing Plaintiff, Gayla Graham’s 

injuries and damages. 

 

30. As a direct and proximate result of the acts and/or omissions of 

Defendants described above, Plaintiff, Gayla Graham, sustained 

serious and permanent bodily injury, causing her to suffer physical 

pain and mental anguish, lost wages, and destroying her power to 

labor and earn money. 

 

31. As a direct and proximate result of the acts and/or omissions of 

Defendants described above, Plaintiff, Gayla Graham, was caused 

to incur expenses for hospital and medical treatment, physicians’ 

services, and medications and will continue to incur such expenses 

in the future. 

 

32. As a direct and proximate result of the acts and/or omissions of 

Defendants described above, Plaintiff, Gayla Graham, is at an 

increased risk for future harm and future medical complications and 

has and will suffer damages as a result. 

 

Exhibit A at 6. In short, Gould’s turned a blind eye to the fact the DreamStation was causing 

devastating injuries, including death, to its users. Instead, Gould’s warranted the product as safe 

and sold it to unsuspecting consumers, like Gayla. Incredibly, despite a Class I national recall and 

numerous publicly reported cases of cancer and death, Gould’s continued to distribute the 

defective DreamStation device for at least another year, thereby illustrating a pattern of gross and 

reckless disregard for public safety. Because of this, and the fact warranty claims are expressly 

excluded from protection under KRS 311.340, this action should be remanded to state court.  

III. Plaintiffs’ Complaint was pled in compliance with Kentucky law.  

Since raised in the transferor court, Defendants’ argument concerning the insufficiency of 

Plaintiffs’ Complaint will be briefly addressed. As an initial matter, in considering a fraudulent 
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joinder challenge, the district court must “assume as true all factual allegations of the complaint” 

and must “resolve any uncertainties as to the current state of controlling substantive law in favor 

of the plaintiff.” Batoff v. State Farm Ins. Co., 977 F.2d 848, 851-52 (3d Cir. 1992); see also Gipe 

v. Medtronic, Inc., 416 F. Supp. 3d 687, 693 (W.D. Ky. 2019). Further, the district court is 

permitted to “pierce the pleadings” to aid in its determination. See In re Briscoe, 448 F.3d 201, 

218 (3d Cir. 2006); Walker v. Philip Morris USA, Inc., 443 F. App'x 946, 953 (6th Cir. 2011) 

(quoting Travis v. Irby, 326 F.3d 644, 648-49 (5th Cir. 2003)).  

Moreover, and importantly, “on motions to remand concerning fraudulent joinder, 

Kentucky's pleading standard, rather than the stricter federal standard, is to be used for determining 

whether a colorable claim has been asserted.” Hagyard-Davidson-McGee Assocs., PLLC v. Fed. 

Ins. Co., 2021 WL 4130504, at *4 (E.D. Ky. Sept. 9, 2021); see also Boyer v. Snap-on Tools Corp., 

913 F.2d 108, 111 (3d Cir. 1990) (“If there is even a possibility that a state court would find that 

the complaint states a cause of action against any one of the resident defendants, the federal court 

must find that joinder was proper and remand the case to state court.”).  

Under Kentucky law, a pleading which sets forth a claim for relief need only contain a 

short and plain statement showing the pleader is entitled to relief. See CR 8.01(1). It is not 

necessary to state a claim with technical precision under this rule, as long as a complaint gives a 

defendant fair notice and identifies the claim. See, e.g., Cincinnati, Newport, & Covington Transp. 

Co. v. Fischer, 357 S.W.2d 870, 872 (Ky. 1962). 

Plaintiffs are hard pressed to understand how Gould’s, a wholesaler, distributor, and retailer 

of medical devices, including the defective DreamStation, can make any argument regarding lack 

of notice in this case. In pertinent part, Plaintiffs’ Complaint contains the following: 
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COUNT I: NEGLIGENCE 

 

10. In 2018, Plaintiff, Gayla Graham, began using the Philips 

DreamStation CPAP device. On or about January 14, 2021, 

Plaintiff, Gayla Graham, was diagnosed with Sinonasal 

Undifferentiated Carcinoma. 

 

11. On June 14, 2021, Plaintiffs first learned the Philips 

DreamStation CPAP device was being recalled due to foam 

degradation leading to the ingestion of toxic and carcinogenic 

substances by users. Additionally, the propensity of the foam to off-

gas certain toxic chemicals harmful to users. 

 

12. Defendants, Respironics, Inc., Philips RS North America, LLC, 

Gould’s Discount Medical, Inc., and Gould’s Discount Medical, 

LLC failed to exercise reasonable care in the design, manufacture, 

testing, sale, promotion, supply, and/or distribution of the Philips 

DreamStation CPAP device to ensure the product carried adequate 

instructions and warnings, the product was reasonably safe for its 

intended and foreseeable use, and the product did not cause users to 

suffer from injuries. 

 

* * * 

 

COUNT II: KENTUCKY PRODUCT LIABILITY ACT 

 

17. Defendants, Respironics, Inc., Philips RS North America, LLC, 

Gould’s Discount Medical, Inc., and Gould’s Discount Medical, 

LLC manufactured, designed, marketed, and supplied a product that 

was defective and unreasonably dangerous. This negligence also 

included the failure to provide proper and/or adequate warnings 

and/or instructions with its product. As a result, Defendants are 

strictly liable. 

 

* * * 

 

COUNT III: KENTUCKY CONSUMER PROTECTION ACT 

 

22. Kentucky’s Consumer Protection Act provides “[u]nfair, false, 

misleading, or deceptive acts or practices in the conduct of any trade 

or commerce are hereby declared unlawful.” KRS 367.170. 

 

23. Defendants, Respironics, Inc., Philips RS North America, LLC, 

Gould’s Discount Medical, Inc., and Gould’s Discount Medical, 
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LLC engaged in unfair, false, misleading, or deceptive acts or 

practices in connection with the Philips DreamStation CPAP device 

and these acts or practices occurred in the conduct of its trade or 

commerce. 

 

* * * 

 

COUNT IV: BREACH OF WARRANTY 

 

28. Defendants, Respironics, Inc., Philips RS North America, LLC, 

Gould’s Discount Medical, Inc., and Gould’s Discount Medical, 

LLC expressly or impliedly warranted the Philips DreamStation 

CPAP device was merchantable and fit for the ordinary purpose for 

which such product was used and fit for the purpose for which it was 

being used at the time of the incident causing injury to the Plaintiff, 

Gayla Graham. 

 

29. Defendants, Respironics, Inc., Philips RS North America, LLC, 

Gould’s Discount Medical, Inc., and Gould’s Discount Medical, 

LLC breached the warranties described above and such breaches 

were substantial factors in causing Plaintiff, Gayla Graham’s 

injuries and damages. 

 

* * * 

 

COUNT V: PUNITIVE DAMAGES 

 

34. Defendants risked the lives of consumers by suppressing the 

knowledge of the safety problems associated with the Philips 

DreamStation CPAP device from the general public. Defendants 

made a conscious decision to not issue a recall sooner or otherwise 

notify users of the defective and unreasonably dangerous condition 

of the Philips DreamStation CPAP device. 

 

Exhibit A at 3-7. As demonstrated, Plaintiffs have abided by their statutory obligation to give 

Defendants fair notice of the claims they intend to pursue. “Even if the plaintiff's claim is ‘not as 

artfully pleaded as the defendant would like,’ the court will not fault the plaintiff ‘for failing to 

meet an inapplicable, stricter pleading standard [which] does not affect whether she has laid out a 

colorable basis for recovery.’” Hagyard-Davidson-McGee Assocs., PLLC v. Fed. Ins. Co., 2021 
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WL 4130504, at *5 (E.D. Ky. Sept. 9, 2021) (quoting Williams v. Altman, 2013 U.S. Dist. LEXIS 

281, at *8 (E.D. Ky. Jan. 2, 2013)). Thus, any argument contesting the sufficiency of Plaintiffs’ 

Complaint should be summarily denied. 

CONCLUSION 

In reviewing the entirety of the record, in a light most favorable to the Plaintiffs, with all 

factual and legal doubts and ambiguities resolved in their favor, and with any uncertainty as to the 

propriety of removal resolved in favor of remand, there is no question this action should be 

remanded to state court. Plaintiffs have a sound legal basis under Kentucky law for the claims 

asserted against Gould’s in this case. As such, complete diversity does not exist and this Court 

lacks subject matter jurisdiction. “If at any time before final judgment it appears that the district 

court lacks subject matter jurisdiction, the case shall be remanded.” 28 U.S.C. § 1447(c) (emphasis 

added). Accordingly, Plaintiffs respectfully request this action be remanded to Jefferson Circuit 

Court, Division 13 for further proceedings.  

Lastly, pursuant to 28 U.S.C. § 1447(c), Plaintiffs request recompense for their costs, 

expenses, and attorney fees associated with Defendants’ unreasonable removal of this case. 

Respectfully submitted, 

/s/ Jordan A. Stanton                      

Tyler S. Thompson (KBA #81736) 

Jordan A. Stanton (KBA #96292) 

DOLT, THOMPSON, SHEPHERD & CONWAY, PSC 

13800 Lake Point Circle  

Louisville, KY 40223 

Telephone: (502) 244-7772 

tthompson@kytrial.com 

jstanton@kytrial.com  

Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

 

I hereby certify on August 31, 2023 a copy of the foregoing was filed electronically through 

the CM/ECF system, and that a true and correct copy was automatically served via electronic mail, 

upon: 

 

David V. Kramer 

DRESSMAN BENZINGER LAVELLE, PSC 

207 Thomas Moore Parkway 

Crestview Hills, KY 41017 

Telephone: (859) 341-1881 

dkramer@dbllaw.com 

Counsel for Defendants, Respironics, Inc.  

and Philips RS North America, LLC 

 

Andrew D. Pellino 

DRESSMAN BENZINGER LAVELLE, PSC 

321 West Main Street, Suite 2100 

Louisville, KY 40202 

Telephone: (502) 572-2500 

apellino@dbllaw.com 

Counsel for Defendants, Respironics, Inc.  

and Philips RS North America, LLC 

 

John P. Lavelle, Jr. 

MORGAN, LEWIS & BOCKIUS LLP  

1701 Market Street 

Philadelphia, PA 19103 

Telephone: (215) 963-5000 

john.lavelle@morganlewis.com  

Counsel for Defendants, Respironics, Inc.  

and Philips RS North America, LLC 

 

Christina Manfredi McKinley 

Mark D. Shephard  

BABST, CALLAND, CLEMENTS AND ZOMNIR, P.C. 

Two Gateway Center, 6th Floor 

Pittsburgh, PA 15232 

Telephone: (412) 394-5400 

cmckinley@babstcalland.com 

mshephard@babstcalland.com 
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Counsel for Defendants, Gould’s Discount 

Medical, Inc. and Gould’s Discount Medical, LLC 

 

/s/ Jordan A. Stanton                      

Tyler S. Thompson (KBA #81736) 

Jordan A. Stanton (KBA #96292) 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

) 

IN RE: PHILIPS RECALLED CPAP,    ) 

BI-LEVEL PAP, AND MECHANICAL    ) 

VENTILATION PRODUCTS     ) Master Docket: Misc. No. 21-1230 

LITIGATION       ) 

         ) 

         ) MDL No. 3014 

This Document Relates to:      ) 

Gayla Graham et al. v. Respironics, Inc.    ) 

et al., 2:22-cv-00224-JFC      ) 

         ) 

 

* * * * * 

 

ORDER 

 

This matter having come before the Court on Plaintiffs’ Motion to Remand Action to 

Jefferson Circuit Court. The Court having considered the arguments of the parties and being 

otherwise sufficiently advised, rules as follows: 

IT IS HEREBY ORDERED Plaintiffs’ Motion to Remand Action to Jefferson Circuit 

Court is GRANTED. This action is remanded to Jefferson Circuit Court, Division 13 for further 

proceedings.  
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