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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

(BROOKLYN) 
  

IN RE:  EXACTECH POLYETHYLENE 
ORTHOPEDIC PRODUCTS LIABILITY 
LITIGATION  

Case No.:  1:22-md-03044-NGG-MMH 
 
 
District Judge Nicholas G. Garaufis 
Magistrate Judge Marcia M. Henry 

  
This Document Relates to All Cases  
 MDL No. 3044 
  

 
JOINT STATUS REPORT  

 Pursuant to the Court’s Minute Entry & Order dated October 12, 2023 (Dkt. 454), and in 

anticipation of the December 20, 2023 Status Conference before the Honorable Nicholas G. 

Garaufis and Marcia M. Henry, Plaintiffs’ Co-Lead Counsel for the Plaintiffs (“Plaintiffs”), 

Exactech, Inc. and Exactech U.S., Inc. (collectively, “Exactech”), and the TPG Defendants 

(collectively, the “Parties”) jointly submit the following report regarding the status of discovery 

and the litigation generally. 

I. Current Federal and State Court Case Count & State Court Coordination 

There are currently 1,151 cases pending in or being transferred to this multidistrict 

litigation (“MDL”), 951 of which involve knee products, 191 of which involve hip products, and 

9 of which involve ankle products. There are 368 state court cases pending in the Florida 

consolidated proceedings in the Eighth Judicial Circuit of Florida, Alachua County (“Florida 

MCL”), 268 of which involve knee products, 94 of which involve hip products, and 6 of which 

involve ankle products. There are 17 cases pending in state court in Illinois which are the subject 

of a pending motion for coordination.  The Parties have identified an additional 24 cases pending 
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in other state courts.1 The Parties continue to believe that discovery across federal and state court 

actions should be coordinated to the extent feasible and will continue to seek the assistance of the 

Court in accomplishing that goal. 

II.    Bellwether Plan

A. MDL

Pursuant to the Court’s Minute Entry & Order dated October 12, 2023 (Dkt. 454), on 

November 7, 2023, Plaintiffs and Exactech filed the Amended Case Management Order for 

Bellwether Trial Selection Process in Florida (the “Florida Bellwether Plan”) and the Parties’ 

Proposed Joint Case Management Order for Bellwether Trial Selection Process in the MDL (the 

“MDL Bellwether Plan”) with the Court. (Dkt. 475). Although the Court has not yet entered the 

MDL Bellwether Plan, the Parties have exchanged lists of cases that are eligible to be included in 

the two initial bellwether pools in the MDL and are close to agreement on the same. The Parties 

will be prepared to discuss the MDL Bellwether Plan at the December 20, 2023 Status Conference. 

The dates in the Proposed Joint Case Management Order for Bellwether Trial Selection Process in 

the MDL may need to be modified. 

B. Florida

On October 26, 2023, Judge Keim granted the Florida Bellwether Plan. Over the last 

month, the Parties in the Florida litigation have agreed on the cases placed in the initial bellwether 

pool and exchanged their bellwether picks in Florida. Exercise of strikes will occur on December 

15, 2023.  The deadline for the Parties in the Florida litigation to submit their briefs for the final 

Florida bellwether selection is December 29, 2023. See (Dkt. 475-1, at p. 3).  

1 A list of all state court cases other than the cases pending in Florida and Illinois is attached as Exhibit A. 
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III.    Discovery from Exactech

A. Current Issues Pending

The TPG Defendants Motion to Dismiss Plaintiffs’ Amended Master Personal Injury 

Complaint is fully briefed. (Dkts. 176, 376, 382, 387). 

Pursuant to the Court’s Minute Entry & Order dated October 12, 2023 (Dkt. 454), Exactech 

filed its two-page letter regarding its proposed TAR 2.0 protocol on October 16, 2023. (Dkt. 458). 

Plaintiffs’ position is outlined in the October 5, 2023 Joint Status Report. (Dkt. 447 at pp. 9-13).   

Plaintiffs filed a discovery dispute letter dated September 27, 2023 (Dkt. 434), seeking an 

order overruling Exactech’s objections to three categories of requested information (1) foreign 

regulatory, (2) other similar litigation, and (3) Exactech-TPG merger due diligence documents.  

Exactech filed a response in opposition on October 4, 2023 (Dkt. 447). 

Exactech filed a Motion for Reconsideration on October 26 solely to remove the 

“inappropriately withheld” comment in the Court’s October 12 Minute Entry & Order (Dkt. 470). 

B. Document Production Status

On October 19, 2023, Exactech produced approximately 100 redacted GDPR documents 

and the remaining non-privileged documents from the 123,321 set of documents that hit on 

Plaintiffs’ revised search terms, as required by the Court’s October 12 Minute Entry & Order. 

(Dkt. 454). On October 26, 2023, Exactech produced 32,073 pages of ESI to Plaintiffs. On 

November 20, 2023, Exactech produced 851,580 pages of ESI to Plaintiffs. On November 21, 

2023, Exactech produced 198,744 pages of ESI to Plaintiffs. Since the October 12, 2023 Status 

Conference, Exactech has produced approximately 1,251,857 pages of ESI to Plaintiffs.  

Case 1:22-md-03044-NGG-MMH   Document 486   Filed 12/11/23   Page 3 of 6 PageID #: 6455



US.360944263.01 
4 

 

C. New Requests

On November 30, Plaintiffs served their Second Set of Interrogatories and Third Requests 

for Production on Exactech. In total, Plaintiffs have served 143 Requests for Production (including 

several subparts) and 31 Interrogatories (including several subparts) on Exactech to date.   

D. Custodians

The Parties have been negotiating custodians for several months. Exactech has offered to 

collect ESI for 25 custodians, 24 of which have been accepted by Plaintiffs. The Parties continue 

to meet and confer in an attempt to resolve remaining issues.  

E. Third Party Discovery

Plaintiffs and Exactech have both served non-party subpoenas upon various parties 

involved in the manufacture and supply of the medical devices and packaging at issue. 

F. State Court Discovery Update

Exactech’s Motion for Order to Disregard the Discovery Referee’s [Recommended] Ruling 

on Plaintiff’s motion to compel is pending in the Collum-Bradford case in state court in California. 

Plaintiffs in more than a dozen Cook County, Illinois cases have also served requests for 

production and interrogatories on the Exactech Defendants. These requests are largely duplicative 

of discovery requests served in this MDL, Florida, and California. MDL Plaintiffs are not privy to 

the positions being taken by the Illinois Plaintiffs and Defendant’s representations are being made 

unilaterally. 

IV. Plaintiffs’ Common Benefit Order

Plaintiffs Co-Lead Counsel have been discussing with the Florida leadership a common 

benefit order for shared costs and for the work done by leadership in the coordinated litigations 

and will be submitting a proposed order shortly. 
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V. The TPG Defendants

A. Motion To Dismiss

TPG Defendants served Plaintiffs with their motion to dismiss Plaintiffs’ veil piercing and 

successor liability claims on June 9, 2023. Plaintiffs served their opposition on July 14, 2023. TPG 

Defendants filed their reply and all other briefing with the Court on July 28, 2023. Plaintiffs moved 

for leave to file a sur-reply on August 3, 2023. TPG Defendants opposed on August 8, 2023. TPG 

Defendants’ motion is fully briefed.  

B. Discovery

Magistrate Judge Henry granted TPG Defendants’ motion to stay discovery on May 30, 2023 

pending resolution of TPG Defendants’ motion to dismiss. 

************************************* 

The Parties look forward to seeing Your Honors at the Status Conference scheduled for 

December 20, 2023.  

Dated: December 11, 2023  Respectfully submitted, 

WEITZ & LUXENBERG, P.C. FAEGRE DRINKER BIDDLE & REATH 
LLP 

/s/ Ellen Relkin /s/ Michael J. Kanute  
Ellen Relkin Michael J. Kanute  

Ruben I. Gonzalez 
700 Broadway  Sean J. Powell 
New York, NY 10003  320 South Canal Street, Suite 3300 
T: 212-558-5500  Chicago, IL 60606 
F: 212-344-5461 T: 312-212-6510 
erelkin@weitzlux.com F: 312-569-3000 

Mike.kanute@faegredrinker.com  
Ruben.gonzalez@faegredrinker.com 
Sean.powell@faegredrinker.com 
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POPE McGLAMRY, P.C.     
 
/s/ Kirk Pope      J. Stephen Bennett 
N. Kirkland Pope     110 West Berry Street, Suite 2400 
3391 Peachtree Road, NE    Fort Wayne, IN 46802 
Suite 300      T: 260-424-8000 
Atlanta, GA 30326     F: 260-460-1700 
T:  404-523-7706     Stephen.bennett@faegredrinker.com  
F:  404-524-1648 
Kirkpope@pmkm.com    Susan M. Sharko 
       600 Campus Drive 
Plaintiffs’ Lead Counsel    Florham Park, NJ 07932 
       T: 973-549-7000 
       F: 973-360-9831 
       Susan.sharko@faegredrinker.com   
   
       Counsel for Defendants Exactech, Inc.  
       and Exactech U.S., Inc. 
 
 
KIRKLAND & ELLIS LLP      
 
/s/ Jay P. Lefkowitz  
Jay P. Lefkowitz 
601 Lexington Avenue 
New York, NY 10022 
Telephone: +1 212 446 4800 
Facsimile: +1 212 446 4900 
lefkowitz@kirkland.com 
 
Mark Premo-Hopkins 
Christa C. Cottrell 
Cameron Grinder 
300 North LaSalle  
Chicago, IL 60654 
Telephone: +1 312 862 2000 
Facsimile: +1 312 862 2200 
mark.premohopkins@kirkland.com 
ccottrell@kirkland.com  
cameron.ginder@kirkland.com  
 
Counsel for TPG, Inc.,  
Osteon Holdings, Inc., Osteon Merger Sub, Inc., and  
Osteon Intermediate Holdings II, Inc. 
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EXHIBIT A 
 
 

Case Case No. Court 
Louis Aliperta, Jr. v. 
Exactech, Inc., et al.  152304/2023 

Supreme Court of the State of New 
York, County of New York 

Beverly Bernstein, et al. v. 
Exactech, Inc., et al. 

160689/2023 Supreme Court of New York, County 
of New York 

Michael Biasotti and 
Barbara Biasotti v. 
Exactech, Inc., et al. 153274/2023 

Supreme Court of the State of New 
York, County of New York 

Cecelia A. Bonin v. 
Exactech, Inc., et al. 825-468 

24th Judicial District for the Parish of 
Jefferson, Louisiana 

Stewart F. Brownlee v. 
Exactech, Inc., et al. 151155/2023 

Supreme Court of the State of New 
York, County of New York 

William Caldarera and 
Renee Caldarera v. 
Exactech, Inc., et al. 152376/2023 

Supreme Court of the State of New 
York, County of New York 

Nancy Collum-Bradford, et 
al. v. Exactech, Inc., et al. 

STK-CV-UPI-2019-
17097 

Superior Court of the State of 
California, County of San Joaquin 

Kenneth Cox v. Exactech, 
Inc., et al. CIV SB 2224697 

Superior Court of the State of 
California, County of San Bernardino 

Marva Cudjoe v. Exactech, 
Inc., et al. 153856/2023 

Supreme Court of the State of New 
York, County of New York 

Natale Gigliotti v. Stephen 
Fealy, MD., et al. 805221/2023 

Supreme Court of the State of New 
York, County of New York 

Stephanie Hashim v. 
Exactech, U.S., Inc., et al. 23STCV10912 

Superior Court of the State of 
California, County of Los Angeles, 
Central District 

Sharon A. Katz and Henry 
Katz v. Exactech, Inc., et al. 160888/2022 

Supreme Court of the State of New 
York, County of New York 

James Keegan and Patricia 
Keegan v. Exactech, Inc., et 
al. 152265/2023 

Supreme Court of the State of New 
York, County of New York 

Michael Kelly v. Exactech, 
U.S., Inc., et al. 23CV415475 

Superior Court of the State of 
California, County of Santa Clara 

Richard Kostyra and 
Lorraine Antoniello v. 
Exactech, Inc., et al. 151170/2023 

Supreme Court of the State of New 
York, County of New York 

Marvin Langford v. 
Exactech, U.S., Inc., et al. 

STK-CV-UPL-2023-
0005811 

Superior Court of California, County 
of San Joaquin 
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Theresa M. Pagnotta, et al. 
v. Exactech, Inc., et al. 152798/2022 

Supreme Court of the State of New 
York, County of New York 

Alfredo Porta v. Exactech, 
Inc., et al. 

FBT_CV24_6129554-
S 

Superior Court of Bridgeport County, 
Connecticut  

Abegail Rios Rivera, et al. 
v. Exactech, Inc., et al.  

AR2023CV01200 Sala Superior De Arecibo 
(Commonwealth of Puerto Rico 
General Court of Justice) 

Jane Sabesan v. Exactech, 
Inc., et al. TBD 

Supreme Court of the State of New 
York, County of New York 

Joyce Schiavone v. 
Exactech, Inc., et al. 151247/2023 

Supreme Court of the State of New 
York, County of New York 

Phyllis Schnitzer v. 
Exactech, Inc., et al. 157476/2023 

Supreme Court of the State of New 
York, County of New York 

Victor Sohn and Tena Sohn 
v. Joint Health LLC d/b/a 
Motion Orthopaedics, et al. 22SL-CC01430 

Circuit Court of St. Louis County, 
Missouri 

Delomie Williams v. 
Exactech, Inc., et al. 154339/2023 

Supreme Court of the State of New 
York, County of New York 
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