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IN RE:
AEARO MEXICO HOLDING CORP., Case No. 22-02894-JJG-11

Debtor.

IN RE:
CABOT SAFETY INTERMEDIATE LLC, Case No. 22-02895-JJG-11

Debtor.

IN RE:

3M OCCUPATIONAL SAFETY LLC, Case No. 22-02896-JJG-11

N N N N N N N N N N N N N N N N N

Debtor.

ORDER DISMISSING BANKRUPTCY CASES

This matter comes before the Court on the: (1) Joint Motion to Dismiss the
Debtors’ Bankruptcy Cases Pursuant to Bankruptcy Code Section 1112(b) filed by
the Official Committee of Unsecured Creditors for Tort Claimants—Related to the
Use of Combat Arms Version 2 Earplug (the “CAE Committee”) and numerous other
law firms representing Combat Arms Version 2 Earplug plaintiffs (respectively, the
“CAE Motion” and “CAE Movants”); (2) Amended Motion to Dismiss filed by the
United States Trustee (respectively, the “UST Motion” and “UST”); and (3) Motion
to Appoint a Trustee Under 1112(b)(1), or Alternatively for Dismissal filed by the
Official Committee of Unsecured Creditors for Tort Claimants—Related to Use of
Respirators (respectively the “Respirator Motion” and “Respirator Committee”)
(collectively, the moving parties shall hereinafter be referred as the “Movants” and
their motions as the “Motions”) and the Omnibus Objection to Motions to Dismiss
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Chapter 11 Cases (the “Objection”) filed by Debtors Aearo Technologies LLC, Aearo
Holding LLC, Aearo Intermediate LLC, Aearo LL.C, Aearo Mexico Holding Corp.,
Cabot Safety Intermediate LLC, and 3M Occupational Safety LL.C and (“Aearo” or
the “Aearo Entities”). Together, the Movants argue that the Aearo Entities’
bankruptcy cases were not filed in good faith and that “cause” therefore exists
under 11 U.S.C. § 1112(b) to either dismiss the petitions or, per the Respirator
Motion, appoint a Chapter 11 trustee.

The Court conducted a five-day evidentiary hearing on the Motions beginning
on April 19, 2023 (the “MTD Hearing”). Having fully considered the submissions by
the parties and the arguments and evidence presented to the Court at the MTD
Hearing,! the Court hereby GRANTS the Motions to the extent they seek dismissal
of the Aearo Entities’ Chapter 11 cases but DENIES the Respirator Committee’s
request to appoint a Chapter 11 Trustee.

Venue and Jurisdiction
The Court has jurisdiction over these matters pursuant to 28 U.S.C. §§

1334(b) and 157(b) as well as the Standing Order of Reference by United States

1 Some of the Court’s factual findings as to the Motions derive from a three-day
evidentiary hearing on Aearo’s request for injunctive relief (the “PI Hearing”) in
Adversary Proceeding No. 22-50059. The Court denied that request by Order dated
August 26, 2022 (the “PI Order”). By agreement of the CAE Movants and Aearo,
without objection by the Respirator Committee or the UST, the entire evidentiary
record from the PI Hearing was admitted into evidence for purposes of the MTD
Hearing. The PI Order is currently on direct appeal to the Seventh Circuit Court of
Appeals. The Seventh Circuit has heard oral argument but has yet to issue a
decision as of the date of this Order.
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District Court for the Southern District of Indiana dated July 11, 1984. Venue is
proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409.
Factual and Procedural Background

On July 26, 2022 (the “Petition Date”), each of the Aearo Entities filed a
voluntary petition under Chapter 11 of the United States Bankruptcy Code (the
“Code”). The cases are being jointly administered under the “lead” case of Aearo
Technologies LLC, Case No. 22-2890. The Aearo Entities are each operating as a
debtor-in-possession pursuant to §§ 1107(a) and 1108 of the Code.

During the Aearo Entities cases, the Court has, among other things,
authorized mediation, although no resolution among the parties has been reached.2
To date, the Aearo Entities have also not yet proposed plans of reorganization,
although the Court has extended their exclusive right to do so.

Aearo and 3M

Aearo is headquartered in, and has operated out of, Indianapolis, Indiana in
one form or another for over forty years. The Aearo Entities are, with one
exception, limited liability companies and are each organized under the laws of

Delaware.

2 As of the MTD Hearing, bankruptcy mediation remained ongoing—at least
according to the mediators themselves—with one significant caveat: on April 7,
2023, the CAE Committee filed its Motion to Modify the Chapter 11 Mediation Order
to Remove the CAE Committee as a Mediation Party wherein it represents that its
settlement negotiations with Aearo have reached an impasse. The Court has not yet
ruled on that motion, as the scheduled hearing on it has been continued by the
parties’ agreement, pending resolution of the Motions.

4
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Aearo currently employs approximately 330 employees. Only Aearo
Technologies LLC is currently operating; the remaining six Aearo Entities do not
actively conduct business, have no employees, and have nominal assets. Aearo
currently manufactures and sells custom noise, vibration, thermal, and shock
protection, primarily serving the aerospace, commercial vehicle, heavy equipment,
and electronics industries. Aearo used to manufacture, among other things, hearing
protection devices.

In the late 1990s, Aearo designed a product called the Combat Arms earplug.
The product was designed to afford users the ability to hear voices but block or
reduce loud noises such as gunfire. After noise reduction rating testing in 1999 and
2000, Aearo began selling Combat Arms earplugs in 2000. Aearo eventually
designed and manufactured an earplug sold to the United States military under the
name Combat Arms Earplug Version 2 (the “CAEv2”) and to civilian consumers
under the name Arc Plug (the CAEv2 and Arc Plug, collectively, the “CAEv2”).

3M Corporation (“3M”) 1s a large multinational technology and
manufacturing company that develops products across a wide range of markets
including pharmaceuticals, chemicals, digital imaging and sound technology, office
supply and consumer goods. Many of 3M’s products, such as Post-it Notes and
Scotch Tape, are ubiquitous. 3M is incorporated under the laws of Delaware and
headquartered in St. Paul, Minnesota.

3M acquired the Aearo Entities in April of 2008 through a stock purchase for

approximately $1.2 billion. For the first two years following the acquisition, Aearo’s
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business remained separate from 3M. This changed in 2010, as Aearo transferred
its Head, Eye, Ear, Hearing and Face Safety business, including the CAEv2
business, to 3M (the “Upstream”). The Upstream generated a receivable on Aearo’s
books of approximately $965 million that remains unpaid and for which Aearo has
made no demand.3 After the Upstream, 3M continued to manufacture, market, and
sell the CAEv2 until 2015.4 Approximately 80% of all sales relating to the CAEv2
occurred prior to the Upstream. It is unclear whether 3M assumed any liabilities
from Aearo relating to the Upstream or if such liabilities remained with Aearo.

Aearo became much more integrated into 3M after the Upstream,
relinquishing many “back office” functions to 3M. Pursuant to a Shared Services
Agreement (the “SSA”), 3M agreed to provide, among other things, legal, accounting
and insurance services to Aearo in exchange for a fee. 3M has not charged Aearo for
services under the SSA since 2016.

In 2016, relators filed a qui tam action styled as United States ex rel. Moldex-
Metric, Inc. v. 3M Company, Case No. 1601533. The action was dismissed by
stipulation in July of 2018, following execution of a settlement agreement and 3M’s
payment of $9,100,000 to the United States thereunder. Shortly thereafter,
servicemembers began to file lawsuits against Aearo and/or 3M alleging defects in,

and injuries related to their use of, the CAEv2.

3 The $964,644,232 receivable is a gross number. Aearo’s books also show a
$325,652,611 debt owed to 3M, resulting in a net receivable of $639,292,621.
4 There were less than $100 in CAEv2 sales in 2016.

6
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The MDL

On April 3, 2019, approximately 700 CAEv2 lawsuits were consolidated into
multidistrict litigation (the “MDL”) before the Honorable M. Casey Rodgers in the
United States District Court for the Northern District of Florida (the “MDL Court”).
Several of the Aearo Entities and 3M are co-defendants in the MDL and in
approximately 2000 CAEv2 lawsuits pending in the state courts of Minnesota (the
MDL and Minnesota actions, collectively, the “CAEv2 Actions”). The CAEv2
Actions allege that the CAEv2 devices manufactured, distributed, and sold by Aearo
and/or 3M were defective, resulting in hearing loss and related hearing defects such
as tinnitus. The purported design flaws at issue in the CAEv2 Actions allegedly
date to a period prior to 3M’s acquisition of Aearo.

The Court notes that most, though not all, of the claims filed in the CAEv2
Actions assert that 3M and Aearo are jointly and severally liable. Some of the
claims, however, have been asserted against only 3M.

What began as a trickle of suits eventually became a tsunami. To say that
the MDL is large is an understatement of epic proportions. According to a May 15,
2023, statistics report by the United States Judicial Panel on Multidistrict

Litigation, the MDL has 255,500 actions now pending,®> down from a historical high

5 The parties have generally referred to the MDL as having roughly 230,000 active
cases during the various hearings in the Aearo Entities’ bankruptcy cases. Given
that the MDL has an administrative docket containing unvetted claims and cases
have been filed against 3M post-petition, it is not entirely surprising that the
parties’ count of pending lawsuits differs from the figure reported by the United
States Judicial Panel on Multidistrict Litigation.

7
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of almost 336,000.6 The MDL is the largest in history by an order of magnitude and
represents a staggering 30% of cases currently pending in the federal district courts.

As part of the MDL process, 27 plaintiff lawsuits were designated as
“pellwethers.” Of that group, eight plaintiffs’ claims were dismissed prior to trial.
As to the remaining plaintiffs, the parties have participated in 16 trials. Ten of the
bellwether trials resulted in verdicts for 12 claimants, and the remaining six
resulted in verdicts in favor of 3M and Aearo. The verdicts, each of which imposed
joint and several liability against 3M and Aearo, ranged from $1.7 million to $77.5
million.” Appeals are pending in five of the bellwether cases, and to date, no
payment has been made to any of the plaintiffs who have obtained a verdict in their
favor. Attempts to negotiate a settlement in the MDL have started, faltered,

restarted, ended, and recently sprung back to life.8

6 By way of comparison, the next largest currently pending MDL is the Johnson &
Johnson talcum powder litigation, with 37,543 actions pending as of May 15, 2023.

7 The Court notes that some of the more eye-popping verdicts rendered in the
bellwethers consist largely of punitive damages. For instance, the $77.5 million
verdict includes $72.5 million in punitive damages and $5 million in compensatory
damages. Another verdict in the amount of $110 million (for two plaintiffs) consists
of $40 million in punitive damages and $15 million in compensatory damages for
each plaintiff.

8 As of the date of the MTD Hearing, mediation in the MDL had ceased per the
MDL Court’s order. In the weeks following conclusion of the MTD Hearing,
however, the MDL Court ordered, at the plaintiffs’ request, that mediation in the
MDL resume. The Court finds it curious that weeks after the CAE Committee asked
to withdraw from the mediation in this Court (asserting it had concluded there could
be no meeting of the minds), plaintiffs moved to restart mediation in the MDL. But
mediation is a good thing, regardless of where and when it occurs. And perhaps a
change of scenery has been beneficial, as the MDL Court recently ordered 3M’s CEO
and every member of the MDL plaintiffs’ settlement committee to attend a
mediation session in late May, finding the MDL mediation discussions had reached
a “critical juncture.”
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The MDL Court has selected several “waves” of cases, approximately 500 at a
time, to engage in active discovery. Three such waves have been created to date
which, after accounting for voluntary dismissals, include approximately 1,200 cases
in active discovery. As of the Petition Date, the MDL Court was poised to remand
for trial some, or all, of those 1,200 cases to the district courts from which they
originated.

At the outset of its bankruptcy, Aearo requested that the Court enjoin the
CAEv2 Actions as to 3M. The Court denied the request in the PI Order, finding
that continuation of the CAEv2 Actions as to 3M posed no material threat to Aearo
and the bankruptcy estates. The Court’s conclusion was based largely on the terms
of a funding agreement, described more fully below, that Aearo and 3M executed
immediately prior to the Petition Date.

Although Aearo’s arguments came up short, litigation against 3M has largely
been stayed anyway due to developments in the MDL. Further activity in the
CAEv2 Actions, with a few exceptions, has largely ceased for two reasons. First,
various appeals related to the MDL bellwethers are currently pending—and
proceeding by agreement—Dbefore the Eleventh Circuit Court of Appeals. One such
appeal, relating to a government contractor’s defense, could potentially moot the
entire MDL. Second, the MDL Court issued an Order dated December 22, 2022,
whereby it sanctioned 3M and precluded it from shifting any liability in the MDL to

the Aearo Entities.® The MDL Court certified this Order as an appealable

9 Inre 3M Combat Arms Earplug Prods. Liab. Litig., Case No. 3:19md2885-MCR-
HTC, Docket No. 3610.
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interlocutory order and stayed the MDL proceedings pending resolution of that
appeal.

As of the Petition Date, Aearo had not actively participated in the MDL
despite being a named defendant. Instead, 3M undertook full responsibility for the
defense of the CAEv2 Actions. 3M has also exclusively borne all defense costs
relating to the MDL—in the approximate amount of $350 million for both itself and
Aearo—from the inception of the CAEv2 Actions through the Petition Date. While
there was testimony at the MTD Hearing that 3M is under no obligation to continue
to pay Aearo’s defense costs, no evidence suggests that 3M has threatened to
discontinue such support.

On July 27, 2022, the Court conducted a “first day hearing” in the Aearo
Entities’ bankruptcy cases. At that hearing, counsel for the Aearo Entities,
Kirkland & Ellis (“K&E”), offered this introduction to the Court:

[TThis is not a liquidation. This is a reorganization of an operating business.

And this i1s not about funded debt or [an] operational restructuring. We're

here to address the mass tort issues this company faces . . . in [the Pending

Litigation]. . . . We're seeking to use the Chapter 11 tools where the debtors

believe the MDL has fallen short. It’s not that the MDL did something wrong

necessarily, it’s that the process has failed the debtors, and frankly, we
believe failed the plaintiffs.
Transcript of Miscellaneous Motions by Debtors, July 27, 2022 A.M. Session, at
page 13, lines 1-18. Aearo’s counsel further explained that the “crux of the problem”
in the MDL is that many of the asserted claims have not been vetted and, in Aearo’s

opinion, are potentially unsupported and without merit. Counsel complained that

after three years of litigation and reportedly $350 million in defense costs, “[t]his

10



Case 22-02890-JJG-11 Doc 1744 Filed 06/09/23 EOD 06/09/23 12:03:55 Pg 11 of 49

quagmire . . . has led to massive market confusion regarding the size of these
Liabilities. The plaintiff's lawyer said it’s over a trillion dollars. Analysts have
published reports that say it’s between $1.8 billion and $1.55 trillion. None of these
is more than a guess. It certainly can’t be right.” Id. at 21, lines 14-19.

Counsel’s message is consistent with statements made by 3M. For instance,
in a call with stock analysts on the same day that the Aearo Entities filed their
petitions, 3M’s Chief Executive Officer announced that “[t]he [MDL] process and the
highly variable outcomes it has generated, has not provided certainty or clarity” and
because “[w]e believe that litigating these cases individually could take years, if not
decades,” 3M “made the decision to adopt a new legal strategy” . .. “to use well-
established Chapter 11 procedures to resolve this litigation. . . .” Similarly, in 3M’s
most recent annual Form 10-K, filed earlier this year with the United States
Securities and Exchange Commission, 3M stated: “Following conclusion of the
bellwether trial process and unsuccessful settlement discussions, and with another
2,000 cases being prepared for trial while the company’s appeals are still pending,
the Aearo entities and the company adopted a change in strategy for managing
these litigation liabilities that led to the Aearo entities initiating the Chapter 11
proceedings.”

Respirator Actions

Several of the Aearo Entities and 3M have also been named as defendants in
a smaller number of claims related to alleged personal injury from workplace

exposures to asbestos, silica, coal mine dust, or other occupational dusts in

11
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connection with the use of Aearo’s mask and respirator products (the “Respirator
Actions”). Aearo has an agreement with Cabot CSC LLC, a co-defendant in the
Respirator Actions, whereby Cabot CSC LLC has agreed to indemnify Aearo for the
Respirator claims in exchange for quarterly payments of $100,000. Aearo has
made, and continues to make, these quarterly payments. Nonetheless, Aearo has
booked $46 million in liability and defense costs related to the Respirator Actions.
(the “CAEv2 Actions” and “Respirator Actions,” collectively, the “Pending Actions”).

The Funding Agreement10

Beginning in March 2022, 3M began exploring strategic alternatives to the
MDL via what was dubbed “Project Crane.” Among those alternatives was a
chapter 11 bankruptcy for the Aearo Entities. By June 7, 2022, the Project Crane
team had presented and recommended to the 3M Board of Directors an Aearo
bankruptcy timeline, culminating in “final approval” by the 3M Board at its July
meeting of an Aearo bankruptcy filing and announcement on July 36, 2022—a date
that coincided with 3M’s next earning call. At the time of the 3M Board’s decision,
no one from Aearo was a member of Project Crane.

Thereafter, 3M appointed two disinterested directors to Aearo’s Board of
Directors: Jeffrey Stein and Roger Meltzer (the “Independent Directors”).1! The
Independent Directors were tasked with negotiating the terms under which 3M

would fund a chapter 11 bankruptcy, as well as a claims trust for both CAEv2 and

10 The PI Order contains an extensive discussion of the Funding Agreement. The
Court has included only the high points here, sparing the reader a full retelling.

11 Prior to these appointments, Aearo’s Board consisted entirely of current or former
3M employees.

12
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Respirator claims. A draft funding agreement—circulated by K&E serving as MDL
counsel for 3M—Dbecame the framework for negotiations between 3M and the
Independent Directors.

Stein testified at the PI Hearing that the negotiations among 3M and the
Independent Directors were “vigorous.” Hyperbole aside, Aearo did obtain several
significant concessions from 3M. The salient modifications to the draft funding
agreement are set forth below:

e 3M made a commitment of $1.24 billion, including $240 million for
funding a chapter 11 case and a trust of $1 billion for Pending Actions, the
commitment being uncapped and funded inside or outside of bankruptcy;

e Aearo would indemnify 3M but not assume liabilities, paragraph added to
funding agreement where a “Permitted Funding Use” would be for 3M to
pay any liability of the Aearo Entities to 3M, including indemnification

obligations;

e Funding not conditioned on extension of the stay or any other requests;
Aearo must only abide by a budget;

e Events of default no longer include extension of the automatic stay,
conversion or dismissal; 3M does not have right to terminate agreement;

and

e No financial conditions on 3M other than 3M to use commercially
reasonable efforts to maintain credit rating.

These changes were presented to the Aearo Board on July 23, 2022, at which
time the Board resolved to execute the funding agreement. The Independent
Directors advised that Aearo “[s]hould not take the risk Bankruptcy Court declines
to extend the automatic stay, or other bankruptcy [events of default], leaving the

Aearo Entities marooned in chapter 11 proceeding without funding.”

13
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3M and Aearo executed a final funding agreement on July 25, 2022 (the
“Funding Agreement”). Per the Funding Agreement’s Recitals, 3M has committed
to “satisfy all of the respective Aearo Entities’ Liabilities specified herein on the
terms set forth herein, such that each of the respective Aearo Entities will have
assets with a value greater than its Liabilities and will have the financial capacity
to satisfy its obligations as they become due in the ordinary course of its business . .
..” An mitial $1 billion was committed to fund a trust to compensate allowed
CAEv2 and Respirator claims, as well as $240 million to fund administration of the
Aearo Entities’ Chapter 11 cases.

In exchange for this commitment, Aearo agreed to indemnify 3M and its non-
debtor affiliates for liabilities related to the Pending Actions. 3M’s commitment
under the Funding Agreement, both as to the Chapter 11 case expenses and the
trust, is on an uncapped basis. The Funding Agreement is not a loan, as it does not
1mpose any real repayment obligations on Aearo.

The Funding Agreement is not without condition, however. 3M is obligated
to pay Aearo’s Chapter 11 administrative expenses and indemnification obligations
only after Aearo has exhausted most of its own assets, including most of its cash

reserves.!? Significantly, however, 3M’s obligations under the Funding Agreement

12 The Funding Agreement provides that the Aearo Entities must exhaust nearly all
their assets before 3M’s funding commitment is triggered. At the PI Hearing, Aearo
focused only on its obligation to use its cash reserves and available insurance under
the Funding Agreement and did not address whether there are other assets—i.e.,
physical assets—that might need to be liquidated prior to funding or whether the
liquidation of such assets, if any, would impact Aearo’s estate or ability to
reorganize. This issue was also not directly addressed at the MTD Hearing. But

14
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are not conditioned on Aearo seeking or obtaining a stay of the Pending Actions as
to 3M, nor is dismissal of the cases or the appointment of a Chapter 11 trustee an
event of default.

The Independent Directors reviewed 3M’s finances and concluded that 3M
will be able to satisfy the payments provided for under the Funding Agreement.
3M’s most recent SEC filings show it to be strong financially with no going concern
warnings. Specifically, Stein testified at the PI Hearing that he was confident of
3M'’s financial wherewithal and believed that the Funding Agreement provided a
“clear path” to restructuring the Aearo Entities even absent a stay of the Pending
Actions.

Insurance

3M manages two insurance programs that might cover the CAEv2 Actions:
the “3M Tower” and the “Aearo Legacy” programs. The 3M Tower provides $1.05
billion in coverage for claims made during the applicable policy period of March 1,
2018, to March 1, 2019. 3M pays the premiums related to, and is the primary
insured under, the 3M Tower; however, Aearo 1s named as an additional insured.
On June 28, 2019, 3M provided notice to its insurers of the CAEv2 Actions, and
these are the only claims for which notice has been given. The 3M Tower coverage is
otherwise fully available and free of any other demands.

The Aearo Legacy provides $550 million in coverage. The policies were paid

for by Aearo and existed prior to 3M’s purchase of Aearo in 2008. The coverage

what was made clear at the MTD Hearing is that under the terms of the Funding
Agreement, Aearo is permitted to retain $5 million in cash reserves.

15
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provided by the policies covers “occurrences” during the years 1997 to 2008. Aearo
1s the named insured. On June 28, 2019, 3M provided notice to the insurers in the
Aearo Legacy program of the CAEv2 Actions.

The only payments made, to date, by any insurer have come from an Aearo
Legacy insurer. Liberty Mutual Insurance Company issued four checks of
$1,000,000 each to 3M and the Aearo Entities. Liberty Mutual issued these checks
on February 17, 2022, as partial payment to 3M of a verdict issued in the MDL. 3M
has not resolved certain issues related to Liberty Mutual’s coverage and, thus, has
not negotiated the checks.

Aearo’s and 3M’s Financial Condition

Aearo had $108 million in direct sales in 2021. In the three-year period from
January 2020 to January 2023, its revenue grew by 13%, and its current annual
sales are projected to rise to $150 million in 2023. Aearo’s president, Matthew
Blaisdell, testified at the MTD Hearing that Aearo has always had the ability to pay
1ts employees and vendors and to meet its other financial obligations. Aearo’s
monthly post-petition operating reports show positive cash flow.

Aearo’s balance sheet and schedules reflect total accrued liabilities for
CAEv2 Actions of $1 billion; total accrued liabilities for Respiration Actions of $46
million, and total accrued legal fees of $200 million. Aearo’s trade debt is roughly

$2.24 million (excluding the payable owed to 3M). This contrasts with Aearo’s

16
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assets, which are roughly $43.7 million (excluding the 3M receivable) in cash13,
inventory, furniture, fixtures, equipment, and real and personal property; and at
least a $1 billion commitment from 3M under the Funding Agreement.

Not yet discussed is Aearo’s 3M receivable in the approximate net amount of
$640 million. Much was made at the at the MTD Hearing as to Aearo’s seeming
refusal to collect this receivable. Aearo insists that if it did so, the funds would be
subject to the exhaustion requirement under the terms of the Funding Agreement;
however, it is protected as a receivable. The Court does not necessarily question
this logic, but the existence of the receivable is at least worth noting when
discussing Aearo’s financial condition. Regardless, Aearo is solvent using a balance
sheet analysis and a cash flow analysis.

Prior the execution of the Funding Agreement, neither 3M nor Aearo
reflected any amount of accrued liabilities on their books for CAEv2 Actions because
such liabilities were deemed “not probable or reasonably estimable.” The Court
notes that the CAEv2 claimants themselves asserted their claims were worth
trillions of dollars per their initial disclosures in the MDL; neither Aearo nor 3M,
however, have booked liability in this amount. At the MTD Hearing, both Blaisdell
and Aearo’s Chief Restructuring Officer, John Castellano, testified that they were

unaware of the CAEv2 claimants’ estimation. Castellano instead testified that he

13 This figure includes roughly $30 million of cash belonging to Aearo but held in a
3M account as of the Petition Date. Those funds were transferred to Aearo’s bank
account after the first day hearings these Chapter 11 cases.

17
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believed the value of all CAEv2 Actions to be less than $1 billion, and he’s remained
steadfast in his belief that 3M has the wherewithal to fund pay all valid claims.

The genesis of the CAEv2 Actions’ $1 billion valuation comes from Bates
White, LLC (“Bates White”). Prior to the Petition Date, Bates White provided an
analysis of the amount of Aearo and 3M’s CAEv2 liability within the context of a
bankruptcy case. That analysis estimated liability to be approximately $1 billion.
It was only then that 3M started to book a $1 billion contingent liability for the
CAEv2 Actions. Notably, neither 3M nor Aearo has performed any analysis of
potential CAEv2 liability outside of bankruptcy even though the Funding
Agreement, by its terms, applies regardless of whether Aearo is in bankruptcy.

In 2022, 3M and its subsidiaries generated over $5.7 billion in sales. As of
December 31- 2022, 3M’s book equity values exceeded $14.7 billion. The firm was
number 102 on the Fortune 500 list for 2022 and enjoys an “A” investment credit
rating. In 2022, 3M paid over $3.2 billion in dividends to shareholders and spent
$1.4 billion in stock repurchases, an increase over the prior year. After paying
these amounts, 3M had cash and cash equivalents of over $3.6 billion.

Discussion and Decision

Together, the Movants assert that “cause” exists to dismiss the Aearo
Entities’ cases under § 1112(b) of the Code. Aearo rejects this assertion and also
argues that the Motions are barred by laches. Finally, the Respirator Committee
favors the appointment of a Chapter 11 trustee as a remedy under § 1112(b) rather

than dismissal. The Court will address these arguments in order.
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11 U.S.C. § 1112(b)

Section § 1112 of the Code provides that “on request of a party in interest,
notice and hearing the court shall . . . dismiss a case under this chapter . . . for
cause unless the court determines that the appointment under § 1104(a) of a trustee
or an examiner is in the best interests of the creditors and the estate.” A bankruptcy
court possesses broad discretion to dismiss a chapter 11 bankruptcy case for “cause”
under § 1112(b). In re Woodbrook Assocs., 19 F.3d 312, 316 (7th Cir. 1994). The
initial burden to demonstrate “cause” under § 1112(b) lies with the movant, and
that burden must be shown by a preponderance of the evidence. In re Draiman, 450
B.R. 777, 826 (Bankr. N.D. Ill. 2011).

However, “[o]nce the movant shows ‘cause,” the burden shifts to the debtor to
establish one of two exceptions in section 1112(b).” Id. Section 1112(b)(2) provides
that the court may not convert or dismiss a Chapter 11 case if it is not in the best
interest of the creditors, and:

(A) there is a reasonable likelihood that a plan will be confirmed within the
timeframes . . . within a reasonable period of time; and

(B) the grounds for converting or dismissing the case include an act or
omission of the debtor other than under paragraph (4)(A)—

(1) for which there exists a reasonable justification 