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I. INTRODUCTION 
 

With the additional time provided by the Court, the parties have made substantial progress 

in negotiating a case management order to govern bellwether selection. Unfortunately, the parties 

are unable to reach agreement on certain issues stemming from a fundamental disagreement as to 

the overall course of this litigation.1 Rather than simply rush individual cases to trial, Defendants’ 

proposal (attached as Exhibit A) seeks to (a) provide sufficient time for all parties to gather 

information about the cases and the underpinning scientific theories, (b) further the purpose of this 

MDL in reaching global determinations applicable to all pending cases, and (c) eliminate 

duplicative expert discovery and motion practice. There remain six disputes for the Court to 

adjudicate: 

(1) How and when to adjudicate the myriad non-cancer injuries 

The parties have agreed that a certain number of cancer cases will be selected for 
bellwether treatment but cannot reach agreement on how and when to address non-
cancer injuries. Defendants believe non-cancer cases in which the non-cancer injury is 
alleged in more than 10% of the eligible cases should be addressed on an identical 
timeline to the cancer cases. Plaintiffs want to postpone addressing non-cancer cases 
indefinitely. 

(2) Whether a case must be filed and served by February 1, 2024 to be eligible for 
bellwether selection 

The parties agreed to designate February 1, 2024 as the cut-off date for cases to be 
eligible for bellwether selection. Defendants maintain that any case filed by that date 
should be eligible; plaintiffs, however, want to limit eligible cases to those “filed and 
served” by that deadline. Such a limitation would allow plaintiffs to artificially skew 

 
1 Despite Defendants’ repeated requests, plaintiffs failed to provide Defendants with their final proposed 
bellwether protocol until 6:59 PM CT on Monday, January 15, 2024—i.e., a federal holiday and the night 
before the bellwether protocol was due to be filed with this Court. In that eleventh hour proposal, plaintiffs 
included for the first time several new and highly prejudicial paragraphs related to resolving disputes about 
PFS substantial completeness, including provisions that would require Defendants to review thousands of 
PFSs within 21 days of receiving them or else waive their right to challenge deficient responses to those 
PFSs. (See Pl. Proposal at §§ II(2)(a)-(c).) Such a provision contravenes the procedures set out in this 
Court’s PFS Case Management Order No. 9—procedures that resulted from months of negotiations. (See, 
e.g., ECF No. 343.) This Court should not entertain plaintiffs’ attempt to unilaterally unwind Case 
Management Order No. 9 and force Defendants into an untenable PFS review schedule. 
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the cases in the bellwether pool by allowing them to serve only their best cases before 
February 1, 2024 and to wait to serve the remaining, weaker cases.  

(3) Substantial completion of most eligible Plaintiff Fact Sheets (“PFSs”) as a 
condition to initiating the bellwether selection process 

At some point this summer, the parties will each select eight cases as Initial Bellwether 
Discovery Cases from the over 8,000 cases already filed. Plaintiffs know the facts of 
their cases; Defendants do not. The PFS process is intended to address this information 
imbalance. To ensure relative parity of information about plaintiffs, their medical 
history, background, injury claims, and damages, Defendants maintain that bellwether 
selection should only occur after plaintiffs have provided substantially complete PFSs 
for a critical mass of the eligible cases (i.e., 75%).2 Plaintiffs claim this is unnecessary. 

(4) Timing of Rule 702 (Daubert) motions and hearing on general causation ahead of 
Bellwether Trial Case selection and case-specific motions 

The parties fundamentally disagree on when this Court should address general 
causation. Defendants contend that plaintiffs’ science is dubious and that their general 
causation experts will likely fail to satisfy Rule 702. Defendants have thus proposed a 
dual-tracked schedule that proceeds with initial bellwether fact-discovery in parallel 
with general causation expert discovery and motion practice to test the scientific 
evidence. This is not front-loaded general causation, as that already would have been 
in process now. Rather, this process ensures that the parties and the Court only proceed 
to trial on cases where the general causation science is sufficient. Plaintiffs prefer to 
defer general causation issues as long as possible, and not surprisingly, also do not want 
a Science Day. 

(5) Process for substitution when a bellwether case is settled or dismissed 

Defendants want the parties to mutually agree on a substitute Bellwether Discovery 
Case if one is settled prior to selecting cases for trial, or, if the parties cannot agree, the 
Court will select a substitute following briefing by the parties. Plaintiffs want the 
unilateral right to select a substitute case. Defendants are concerned that unilateral 
selection of a substitute case may negatively alter resolution incentives and the 
representative nature of the process.  

(6) Realistic length of time for case-specific fact discovery and expert discovery 

Defendants maintain that case-specific fact discovery on 16 Initial Bellwether 
Discovery Cases—with allowance for as many as eight depositions per case for a total 
of 128 depositions—will take at least eight months. Plaintiffs, who have already 
benefited from seven months of general discovery against Defendants, contend it can 

 
2 In addition, the current bellwether selection date assumes Science Day will occur before bellwether 
selection. As discussed with the Court and in their Science Day submission (ECF No. 292), Defendants 
must have basic information about plaintiffs’ theory of causation to assess cases for bellwether selection. 
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be done in only four months. For case-specific expert depositions on five Initial 
Bellwether Trial Cases, Defendants contend that at least four months is needed. 
Plaintiffs contend that all expert discovery (including for general causation, other 
general issues, and all case-specific issues) can be accomplished in the same amount of 
time. Simply put, plaintiffs want an unrealistically short schedule while Defendants 
prefer a more realistic schedule to avoid multiple requests for extensions. 

Over the course of the parties’ additional two months of negotiations, Defendants have 

made significant concessions from their initial proposal (ECF No. 289) in an attempt to finalize a 

bellwether protocol with plaintiffs, including inter alia: moving the eligibility date from June to 

February 2024, accelerating the timing of case-specific discovery by 21 months, shaving an entire 

year from their overall schedule, and agreeing to conduct case-specific discovery in parallel with 

general causation. Plaintiffs have largely stuck to their original proposal: they moved back the 

selection of Initial Bellwether Discovery Cases by 75 calendar days but refused to consider 

addressing general causation at any point prior to all discovery being completed, and they extended 

their overall proposed schedule by less than two months. 

In litigation involving thousands of disparate claims, fairness requires that both sides be 

allowed to work up the cases as they deem appropriate on a reasonable timetable. Defendants’ 

proposed Bellwether Protocol affords plaintiffs sufficient time to complete the fact discovery they 

told the Court is their priority. At the same time, the Protocol provides Defendants an opportunity 

to understand the claims and injuries of each plaintiff through the PFS process and a mechanism 

to challenge general causation with respect to the myriad novel and unsupported claims and 

injuries alleged in the litigation (a challenge that, if successful, would significantly winnow down 

the docket and expedite resolution of the claims).  

Critically, if bellwether trials are to produce reliable information about the nature of the 

claims and injuries in this MDL—which is precisely the purpose of bellwether trials—the 

bellwether cases must include as many of the alleged claims and injuries as possible, and the 
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bellwether protocol must set reasonable dates and deadlines to identify, select, work up, and try 

those cases. Fairness also requires that neither side in the litigation be afforded an unfair advantage 

by having superior knowledge or a one-sided bellwether selection process for trial. Unfortunately, 

plaintiffs’ proposal fails to meet these basic elements and imposes unrealistic deadlines. For these 

reasons and those set out more fully below, the Court should adopt Defendants’ proposal. 

II. DISCUSSION  

A. Bellwether Selection Should Identify Representative Cases 

Bellwether trials must “produc[e] reliable information about other cases centralized in [the] 

proceeding,” with an eye toward “enhancing prospects of settlement or…resolving common issues 

or claims.” MELISSA J. WHITNEY, BELLWETHER TRIALS IN MDL PROCEEDINGS: A GUIDE FOR 

TRANSFEREE JUDGES 3 (Fed. Jud. Ctr. 2019). Because bellwether trials serve as “informative 

indicators of future trends” and as “catalysts for an ultimate resolution.” Eldon E. Fallon et 

al., Bellwether Trials in Multidistrict Litigation, 82 TUL. L. REV. 2323, 2343 (2008). 

For bellwether trials to fulfill their purpose, the selected claims and injuries tried “should be 

representative of the range of cases” in the MDL as a whole. MANUAL FOR COMPLEX LITIGATION 

(Fourth) § 22.315 (2004) [hereinafter “MANUAL”], available at 

https://www.uscourts.gov/sites/default/files/mcl4.pdf (last visited December 5, 2023). As the 

Manual clarifies: 

Test cases should produce a sufficient number of representative verdicts and 
settlements to enable the parties and the court to determine the nature and strength 
of the claims, whether they can be fairly developed and litigated on a group basis, 
and what range of values the cases may have if resolution is attempted on a group 
basis. The more representative the test cases, the more reliable the information 
about similar cases will be.  (Id. (emphasis added).)3 

 
3  See also Whitney, supra, at 3–4 (citing MANUAL §§ 22.314, 22.315) (“If bellwether cases are 
representative of the broader range of cases in the … proceeding, they can provide the parties and [the] 
court with information on the strengths and weaknesses of various claims and defenses and the settlement 
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Thus, to craft an appropriate bellwether procedure, it is essential that adequate information be 

available to determine whether the chosen cases are truly representative.   

“In litigation with numerous plaintiffs, the judge may direct the parties or a special master 

to identify relevant characteristics of the parties affecting pretrial organization, discovery, 

settlement, or trial.” MANUAL at § 22.316. “Paramount to these discussions materially advancing 

the litigation process is a willingness on the part of the plaintiffs to, as clearly as possible and based 

on the available information received and known thus far, articulate their claims and/or theories of 

liability against the different defendants.” In re Zantac (Ranitidine) Prods. Liab. Litig., MDL 2924, 

No. 9:20-md-02924-RLR, Doc. 557 at 2 (S.D. Fla. Apr. 3, 2020). In fact, where plaintiffs fail to 

provide fundamental information pertinent to the characteristics and categorization of their claims, 

courts simply cannot structure a bellwether process. See, e.g., Adams v. Deva Concepts, LLC, No. 

1:20-cv-9717-GHW, 2023 U.S. Dist. LEXIS 179559, at *13-14 (S.D.N.Y. Oct. 4, 2023) (declining 

to implement bellwether proposal because the court lacked sufficient information to ascertain 

representative categories of claimants). 

B. Defendants’ Process For Selecting Cases Meets The Goals Of Bellwether 
Trials 

In accordance with the purpose of bellwether trials, Defendants have proposed a 

comprehensive schedule designed to allow the parties and the Court to make informed decisions 

about bellwether candidates, including the “representative” nature of claims and injuries, and to 

narrow the scope of cases eligible for selection as bellwether trial cases. (See generally Ex. A.) 

Thus, first, as set out in Defendants’ Science Day proposal (ECF No. 292-1), Defendants must 

understand plaintiffs’ theories of liability, including the allegedly harmful ingredients, the specific 

 
value of cases.”); In re Chevron U.S.A., Inc., 109 F.3d 1016, 1019 (5th Cir. 1997) (“A bellwether trial 
designed to achieve its value ascertainment function for settlement purposes or to answer troubling 
causation or liability issues common to the universe of claimants has as a core element representativeness.”). 
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injuries alleged to have been caused by those ingredients, and the scientific theory (or theories) on 

which they rely. Second, the parties must be able to evaluate as many of the cases that comprise 

this MDL as possible to determine which injuries and facts are indeed common across them. 

Finally, Defendants must have information about the individual plaintiffs who make up the 

bellwether pool.  

Defendants’ proposal contemplates collecting the foregoing information prior to the parties 

selecting eight cases (including at least one case from each of the Designated Injuries) for a total 

of 16 cases to serve as Initial Bellwether Discovery Cases on August 22, 2024 and proceeding 

with case-specific discovery for those cases until April 15, 2025. (See Ex. A at § 5.) On a parallel 

track, the parties will engage in general causation expert discovery and motion practice from 

August 22, 2024 to June 2025. (See id. at § 4; see also Comparison of Parties’ Bellwether 

Protocols, attached as Exhibit B, at 4–8.) Assuming any injury categories survive the general 

causation vetting process, within 30 days of the Court’s order on general causation (~ September 

15, 2025), five “representative” cases shall be selected to serve as trial cases (“the Bellwether Trial 

Cases”) with (a) each side selecting one case and (b) the parties jointly designating the remaining 

three trial cases or submitting briefing to the Court so that the Court can select the remaining 

case(s). (See Ex. A at § 6(a); see also Ex. B at 9.) Once the Bellwether Trial Cases have been 

selected, the parties will have ninety (90) days (until ~ December 15, 2025) to complete any 

remaining fact discovery.  (See Ex. A at § 6(b); see also Ex. B at 10.) Approximately 30 days after 

the completion of all remaining fact discovery (~ January 13, 2026), the parties shall engage in 

all remaining general and case-specific expert discovery. (See Ex. A at §§ 6(c)-(e); see also Ex. B 

at 10-11.) The parties will then proceed to summary judgment and any remaining expert motion 

practice (~June 12, 2026). (See Ex. A at §§ 6(f); see also Ex. B at 11.)   
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In reflexively arguing against Defendants’ proposal, plaintiffs contend that the proposal 

purportedly “bifurcates” the litigation and addresses general causation first (at the expense of 

discovery) and that such a structure is not “traditional” in mass tort litigation. Both arguments fail.   

1. Defendants’ Proposal Is Not A “Bifurcation” But Rather Dual Tracks 
Fact Discovery And General Causation 

Defendants’ proposal does not bifurcate or frontload general causation from other issues 

in the MDL or otherwise prevent plaintiffs from engaging in company discovery that they claim 

is of paramount importance. Fact discovery against Defendants has been underway since June 

2023 and will continue until February 2025. Plaintiffs have already taken multiple depositions and 

served extensive written discovery. Defendants’ proposal does nothing to interfere with this 

process. Instead, Defendants’ proposal contemplates that the parties will select Initial Bellwether 

Discovery Cases on August 22, 2024, the same day plaintiffs submit their general causation expert 

reports. (See Ex. A at §§ 4(a), 5(a).) Simply put, while the parties engage in general causation 

expert discovery and related motion practice, plaintiffs’ discovery against Defendants continues 

unabated. (See id. at §§ 4(a)-(h) and 5(c); accord Ex. B at 4-7.) Thus, plaintiffs’ concerns about 

bifurcation and impingement on discovery rights are unfounded.4 

2. Other Product Liability MDL Courts Have Prioritized General 
Causation 

During the parties’ meet and confer sessions, plaintiffs repeatedly claimed that it is 

“traditional” for MDL courts in mass tort cases to wait to address general causation until after 

completion of all fact discovery.  This is also not accurate. As an initial matter, it is critical for a 

court to customize management of an MDL to fit the facts of that particular MDL. See MANUAL 

 
4 It bears noting that the substantial majority of discovery taken from Defendants will be general, rather 
than case-specific. Accordingly, any argument by plaintiffs that beginning case-specific discovery in 
August 2024 would stymy them from efficiently pursuing their claims—where general discovery will have 
been ongoing since June of 2023—is unavailing. 
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at § 10.1. It makes no sense to treat all MDLs the same, and it simply is not done. In any event, it 

is well-established that, “[b]ecause expert opinions play a vital role in many products liability 

MDLs, both during the discovery process and at trial, [MDL courts] should establish at an early 

pretrial conference a schedule for disclosing expert opinions in written reports, for deposing the 

experts, and for resolving Daubert motions.” BARBARA J. ROTHSTEIN & CATHERINE R. BORDEN, 

MANAGING MULTIDISTRICT LITIGATION IN PRODUCTS LIABILITY CASES: A POCKET GUIDE FOR 

TRANSFEREE JUDGES 35 (Fed. Jud. Ctr. 2011) (ebook) (“Rothstein & Borden, Managing 

Multidistrict Litigation”), available at https://www.govinfo.gov/content/pkg/GOVPUB-JU13-

PURL-gpo38538/pdf/GOVPUB-JU13-PURL-gpo38538.pdf (last visited Dec. 5, 2023).  

In a product liability MDL in particular, this means addressing the admissibility of general 

causation expert opinion at a stage relevant to all of the cases, particularly where, as here, 

“scientific or technical issues are central to the claims and defenses[, where] resolution of the 

admissibility of such evidence will as a practical matter be dispositive of the litigation” and where 

“scientific issues need to be sequenced or staged in a particular order to promote economy and 

efficiency in the litigation.” Id. Otherwise, Plaintiffs would secure a new bite at the general 

causation apple with each case. 

For example, in a recent MDL addressing products liability claims relating to the 

pharmaceutical Zantac, the MDL court adopted a schedule that, like Defendants’ proposal, 

required that Rule 702 (Daubert) challenges on general causation be decided prior to any 

bellwether trial selection. See In re Zantac (Ranitidine) Prods. Liab. Litig., MDL 2924, No. 9:20-

md-02924-RLR, Doc. 767 at 2 (S.D. Fla. July 22, 2020). The rationale for such a schedule is 

logical: addressing general causation before bellwether trial selection allows the Court to narrow 

the inventory of cases appropriate for bellwether trial selection and ensures that the parties and the 
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Court do not expend substantial resources developing cases for trial that will be dismissed on the 

determinative issue of general causation. In Zantac, for example, determining general causation 

prior to engaging in individualized discovery allowed the court to determine that the plaintiffs 

could not present admissible expert testimony establishing general causation, resulting in the cases 

being dismissed without the need for further costly proceedings. See, e.g., In re Zantac (Ranitidine) 

Prods. Liab. Litig., 644 F. Supp. 3d 1075, 1286-87 (S.D. Fla. 2022). In so doing, Zantac went even 

further than Defendants seek to do here since individualized discovery will occur simultaneously 

with general causation expert discovery.  (See Ex. A at §§ 4, 5.) 

Other MDL courts have similarly prioritized general causation. See, e.g., In re Onglyza 

(Saxagliptin) and Kombiglyze Xr (Saxagliptin and Metformin) Prods. Liab. Litig., MDL 2809, No. 

5:18-md-2809-KKC, Doc. 179 at 1 (E.D. Ky. Oct. 24, 2018) (concluding that addressing general 

causation “before considering plaintiff-specific issues [would] best ensure the most efficient 

resolution of these actions and use of the parties’ and the Court’s resources” because it “is a critical 

issue in this case, common to all actions” and if the plaintiffs are unable to establish general 

causation, “then the parties will not be required to undergo the time and expense of further 

discovery and litigation”); In re Johnson & Johnson Talcum Powder Prods. Mktg., Sales Pracs., 

and Prods. Liab. Litig., MDL 2738, No. 3:16-md-02738-FLW-LHG, Doc. 4173 at 1-2 (D.N.J. Feb. 

6, 2018) (acknowledging that the court had called for staging of discovery, with the initial focus 

on general causation and expert motion practice); In re Acetaminophen ADHD-ASD Prods. Liab. 

Litig., MDL 3043, No. 1:22-md-03043-DLC, Doc. 246 (S.D.N.Y. Dec. 7, 2022) (setting general 

causation as the first phase of discovery even before the bellwether selection process had been 

determined).5 

 
5 Contrary to what plaintiffs argue, the practice of determining general causation issues as a docket-
management method is neither new nor “non-traditional.” In fact, courts have addressed general causation 
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It is especially appropriate here to address general causation before selection of Bellwether 

Trial Cases because doing so will allow the Court and the parties to meaningfully determine what, 

if any, claims and injuries are capable of being tried. Critically, this is not an asbestos case or other 

well-worn tort case, where the general causation issues have been litigated extensively and the 

science on causation is settled or there is a “signature” disease associated with a challenged 

chemical (e.g., tobacco and lung cancer). To the contrary, and as the Master Long Form Complaint 

alleges, plaintiffs supposedly “could not have discovered with reasonable diligence” the nature of 

their claims and injuries until at least June 2021 (when the White article6 was released) and October 

2022 (when the Chang article7 was published) because those studies first “revealed” a purported 

link between hair straightening products and certain cancers. (See ECF No. 106, Master Long Form 

Compl. at ¶¶ 85–90, 232.) The fact that, in their pleadings, plaintiffs primarily relied on only the 

White and Chang articles to support their general causation theories for ovarian and uterine cancers, 

respectively, only confirms the need for the Court to address the merits of those theories as soon 

as possible to avoid wasting the Court’s and the parties’ resources.   

 
determinations early in bellwether selection processes for over 20 years. See, e.g., Barbara J. Rothstein et 
al., A Model Mass Tort: The PPA Experience, 54 DRAKE L. REV. 621, 638 (2006). For example, in In re 
Phenylpropanolamine (PPA) Prods. Liab. Litig., MDL 1407, No. 2:01-md-1407-BJR, Doc. 1892 (W.D. 
Wash. June 18, 2003), the MDL court decided to take “an aggressive role in determining the admissibility 
of scientific evidence” on general causation because, “[w]here the plaintiffs’ experts’ testimony is ruled 
inadmissible, the plaintiffs’ cases are usually subject to dismissal.” Rothstein et al., supra, at 638. In fact, 
the PPA court required general causation expert discovery to proceed while case-specific expert discovery 
was required to wait until after remand. ROTHSTEIN & BORDEN, supra, at 35. While the PPA model goes 
further than Defendants’ proposal in this MDL, “[t]he approach employed in In re PPA has become 
accepted as a model case management technique for incorporating the trends toward global resolution of 
scientific issues….” Rothstein, et al., supra, at 638. 

6 Alexandra J. White et al., Use of hair products in relation to ovarian cancer risk, 42(9) Carcinogenesis 
1189, 1189–95 (June 21, 2026), https://doi.org/10.1093/carcin/bgab056 [hereinafter “the White article”]. 

7 Che-Jung Chang, et al., Use of Straighteners and Other Hair Products and Incident Uterine Cancer, 
114(12) J. Nat’l Cancer Inst. 1636, 1636–45 (Oct. 17, 2022), available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC9949582/ [hereinafter “the Chang article”]. 
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Ovarian, uterine and endometrial cancers are not the only injuries being alleged in this 

MDL. Moreover, plaintiffs claim that some or all of the various alleged injuries are caused by 

unspecified groups of ingredients that may or may not be present in individual hair relaxers sold 

by particular Defendants. These ingredients play different roles in the product at differing 

concentrations, may have different hypothesized mechanisms for causation, and different bodies 

of relevant epidemiological evidence. Adding complexity, the chemicals in the products at issue 

are present in various other products and environments to which plaintiffs are likely to have been 

exposed. At present, only plaintiffs have the ability to resolve these differences because, to date, 

they have failed to provide sufficient information for the Court or Defendants to understand 

precisely why plaintiffs filed these lawsuits against these Defendants alleging the specific injuries 

they are claiming. Defendants’ proposed Science Day and bellwether orders seek to redress the 

current state of unilateral knowledge that becomes more prejudicial to Defendants as each day 

passes. Defendants’ proposal is the only proposal that offers a way to “thin the herd” prior to trials, 

which is one of the principal responsibilities of an MDL Court.  

In light of the foregoing, the Court should adopt Defendants’ proposal as the option that 

affords maximum efficiency to the Court and the parties while allowing plaintiffs to proceed with 

case-specific written discovery, documents, and limited depositions. 

D. Plaintiffs’ Bellwether Proposal Must Be Rejected As Framed 

1. Plaintiffs’ Proposal Does Not Allow Selection Of “Representative” 
Cases 

Although plaintiffs agree that “the parties shall select cases that they have a good faith 

belief are representative of the body of then-filed cases as a whole” (see ECF No. 290-1 at 3), their 

proposal deprives Defendants and the Court of data that will allow identification of “representative” 

cases. While plaintiffs know the number of claims, the injuries they will advance, and the details 
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surrounding each of their plaintiffs, such data has not been shared with Defendants or the Court 

and, under plaintiffs’ proposal, may not be shared before bellwether selection. This information 

imbalance is profoundly unfair and is why it is well-established that, “to decide whether to use 

bellwether trials and what their structure would be, the Court requires sufficient information to 

‘identif[y]…the pertinent characteristics and categorization of the plaintiffs, as different clusters 

of plaintiffs may have different attributes.’” Adams, 2023 U.S. Dist. LEXIS 179559, at *13–14. 

As an initial matter, plaintiffs’ proposal does not contemplate receiving a representative 

number of substantially completed PFSs—much less giving Defendants sufficient time to obtain 

and analyze medical records—before selecting Initial Bellwether Discovery Cases. (See Pl. 

Proposal at § III(1); see also Ex. B at 1–3.) Indeed, for cases filed through December 19, 2023, 

most of the PFSs are not even due until mid-April, 2024, and for cases filed between December 

19, 2023 and February 1, 2024, PFSs are not due until 45 days after service of the Short Form 

Complaint (“SFC”), which could be mid-June 2024. To make matters worse, these deadlines do 

not account for the need to address deficiencies, collect medical records, and analyze data for 

thousands of claims, which will realistically take several months. Yet plaintiffs propose that initial 

bellwether discovery cases be selected one month after service of PFSs in mid-July 2024. Without 

the “substantially complete” PFS pre-condition to bellwether selection, plaintiffs could force 

bellwether cases to be selected without the facts and injuries of a substantial number of cases being 

known and, in turn, depriving Defendants and the Court of a means to truly determine 

representativeness. This alone renders plaintiffs’ proposal unfair and unworkable. 

Moreover, to the exclusion of all other injuries and claims, plaintiffs’ proposal selects 

uterine, endometrial, and ovarian cancers as “representative” for purposes of bellwether selection, 

without any data showing that these three injuries are the only ones that predominate the broader 
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population. (See Pl. Proposal at § II(2)(a).) Plaintiffs’ proposal suggests that any other injuries that 

might be representative would have to be addressed later on a separate track, hoping to never have 

to address those arguably weaker claims. (Id. at § II(2)(b).) This approach could extend the 

litigation indefinitely and frustrate the purpose of bellwether trials.     

In addition, plaintiffs’ timeline and deadlines do not allow sufficient time for the parties 

and the Court to gather and consider the facts and make informed decisions on what would 

constitute representative Bellwether Trial Cases. For example, plaintiffs’ proposal contemplates 

closing core bellwether discovery in November 2024, just months after the Initial Bellwether 

Discovery Cases are selected and without regard to the status of PFS substantial completion.  (See 

id. at § IV(1).)  Thus, under plaintiffs’ proposal, Defendants may not even know the first thing 

about a Bellwether Discovery Case—other than the basis provided in the PFS, which may not even 

be complete—at the time they are being asked to select trial cases.   

Moreover, plaintiffs’ failure to include any processes whereby the Court is informed of the 

core medical and scientific theories—by way of Science Day or the like—impedes the Court’s 

ability to make informed decisions as the litigation proceeds, including, for example, on selection 

of bellwether cases if the parties are unable to agree. (See id. at § IV(2).) The Court should reject 

plaintiffs’ proposal because it does not allow the parties and the Court to be fully and fairly 

informed of the case inventory or the scientific claims at issue. See, e.g., Adams, 2023 U.S. Dist. 

LEXIS 179559, at *13–14 (declining to implement the plaintiffs’ bellwether proposal where the 

court lacked sufficient information to ascertain representative categories of claimants).8 

 
8  Because Defendants do not have information about plaintiffs’ scientific theory of causation, they do not 
yet know whether cases against any one Defendant will provide meaningful information as to other 
Defendants, whose products may or may not have the same or similar formulations. For this reason, it is 
imperative that the Court address issues related to general causation as early as practicable. In addition, as 
the Court is aware, different plaintiffs allegedly used different products manufactured by different 
Defendants at different times. In other words, each Defendant will not be in each case. To date, plaintiffs 
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2. Plaintiffs’ Process Allows For The Possibility Of Manipulating The 
Cases To Be Tried 

Plaintiffs’ proposal contemplates that only cases “in which a [SFC] has been filed and 

served before February 1, 2024” will be eligible for selection in the bellwether pool. (See Pl. 

Proposal at § II(1) (emphasis added).) Service is exclusively within plaintiffs’ control. If plaintiffs’ 

counsel determine that a particular case is stronger, they can serve that SFC prior to February 1, 

2024. But for weaker cases, plaintiffs can simply choose not to serve the SFCs by the eligibility 

deadline, thus eliminating these weaker cases from potential bellwether selection. Defendants’ 

proposal requires only that a case be filed by the deadline to be eligible for selection. 

Further problematic in plaintiffs’ proposal is that, prior to selection of Bellwether Trial 

Cases, if a Bellwether Discovery Case is resolved via settlement, plaintiffs will have the unilateral 

right to designate a replacement case. (See id. at § III(4).) With such a large number of cases, 

attrition is to be expected, but this approach has the potential to allow plaintiffs to manipulate the 

trial of cases favorable to their interests. Moreover, plaintiffs have the option of choosing when 

they settle a case, resulting in unnecessary but significant expense to Defendants and burden on 

the Court. Plaintiffs should not be granted unilateral power to control bellwether selection, as doing 

so would be unfair and contravene the basic purpose of bellwether trials to address representative 

claims and, in turn, evaluate global resolution. Defendants’ proposal requires mutual selection of 

replacement cases with the Court as the final arbiter. 

 

 

 
have not identified with sufficient specificity which products from which manufacturer allegedly were used 
by which plaintiff. Defendants thus reserve the right to ask the Court to modify the procedures for 
bellwether selection if necessary to ensure equitable treatment across Defendants. 
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3. Plaintiffs’ Proposal Gives The Illusion Of Efficiency But Is Not 
Achievable 

Plaintiffs’ proposal contemplates trying the first bellwether case in January 2026, while 

Defendants’ proposal projects trial (at the earliest) in the second half of 2026 but allows for 

possible resolution of a large number of cases by August 2025 via a ruling on general causation. 

(See generally Ex. B.) The discrepancy in these schedules can largely be attributed to two 

significant flaws in plaintiffs’ proposal. First, as addressed above, plaintiffs’ schedule lacks 

processes to allow the parties and the Court to make informed decisions in selecting truly 

representative cases as bellwethers. Second, their timeline for completing certain work is 

significantly (and unrealistically) compressed. Plaintiffs’ timeline contemplates that the parties 

will complete “core bellwether discovery” in four months, including case-specific interrogatories 

and document requests relating to 16 Initial Bellwether Discovery Cases and up to 128 depositions 

(four depositions per side for each of those cases), assuming medical records are even collected in 

those cases by plaintiffs’ discovery start date, which is dubious.  (See Pl. Proposal at § III(3).)  

Anyone with experience in complex litigation knows that complete medical record collection and 

analyses (including expert consultation), and scheduling and completing that many depositions 

(including doctor depositions, which are notoriously difficult to schedule) in that short amount of 

time is unrealistic and guaranteed to fail.  In contrast, Defendants’ proposal allows eight months 

to complete this discovery.  (See Ex. B at 4–7.) 

III. CONCLUSION 

For the reasons set forth above, Defendants respectfully request that the Court adopt their 

Bellwether Proposal and reject plaintiffs’ competing proposal. 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS 

In Re:  HAIR RELAXER MARKETING     MDL NO.  3060 
SALES PRACTICES AND  
PRODUCTS LIABILITY LITIGATION 

THIS DOCUMENT RELATES TO 
ALL CASES 

[PROPOSED] CASE MANAGEMENT ORDER NO. __ 
(Bellwether Selection Schedule and Procedure)  

1) Scope of Order  This order applies to: (a) all actions transferred to In Re Hair Relaxer 

Marketing Sales Practices and Products Liability Litigation by the Judicial Panel on 

Multidistrict Litigation (“JPML”) pursuant to its order of February 6, 2023; (b) all related 

actions originally filed in or removed to this Court; and (c) any “tag-along” actions transferred 

to this Court by the JPML pursuant to Rules 6.2 and 7.1 of the Rules of Procedure of the JPML 

subsequent to the filing of the final transfer order by the Clerk of the Court. 

2) Eligible Cases.  All cases in which a Short Form Complaint (“SFC”) has been filed before 

February 1, 2024 will be presumptively eligible to be included in the bellwether trial pool, 

subject to the qualifications as set forth below (the “Eligible Cases”). 

3) Designated Injuries.  Only a plaintiff alleging the following injuries (the “Designated 

Injuries”) in the SFC and/or Plaintiff Fact Sheet (“PFS”) shall be eligible for selection as an 

initial bellwether case for discovery (“Initial Bellwether Discovery Case”): (a) uterine cancer; 

(b) endometrial cancer; (c) ovarian cancer; and/or (d) any injury alleged in the SFC and/or PFS 

in more than 10% of the Eligible Cases.  Regarding (d) of this Section 3, to promote efficiency, 

and subject to the Court’s approval, the parties may adjust the percentage of Eligible Cases 

upward or downward by agreement, or agree to place one or more categories of Designated 
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Injuries on a separate bellwether track, or they may jointly suggest that the Court take other 

appropriate action. 

4) General Expert Discovery and Briefing. 

a) On August 22, 2024, the plaintiffs shall serve defendants with general causation expert 

reports regarding the Designated Injuries.  Reports submitted at this time shall not address 

regulatory, company conduct or other liability claims or defenses, and shall not involve 

damages or the facts of any individual case.  The limitations on expert discovery set forth 

in Rule 26 of the Federal Rules of Civil Procedure, including the provision of Rule 

26(b)(4)(A)-(D) limiting discovery with respect to draft reports, communications with 

experts, and depositions of consulting experts, shall apply to all cases in this MDL.   

b) Assuming the other deadlines in this Case Management Order are met, all depositions of 

any of plaintiffs' experts on general causation shall be completed by October 21, 2024. 

c) Defendants shall provide the plaintiffs with general causation expert reports for each of the 

Designated Injuries by January 10, 2025. 

d) Assuming the other deadlines in this Case Management Order are met, all depositions of 

any defendants’ experts on general causation shall be completed by March 10, 2025.   

e) The parties shall file any Rule 702 (Daubert) motions on general causation by April 8, 

2025. 

f) The parties shall file any opposition to Rule 702 (Daubert) motions on general causation  

by May 9, 2025. 

g) The parties shall file any reply in support of any Rule 702 (Daubert) motions on general 

causation by June 6, 2025. 
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h) The Court shall conduct hearings, as necessary, on the Rule 702 (Daubert) motions 

following the completion of briefing. 

5) Selection of Initial Bellwether Discovery Cases. 

a) Assuming that, as of July 1, 2024, 75% of the PFSs (for cases filed before February 1, 

2024) are substantially complete, as defined by Case Management Order No. 9 (PFS 

implementation), on August 22, 2024, the plaintiffs and defendants shall each designate 

eight (8) cases (including at least one case from each of the Designated Injuries), which 

cases shall comprise the “Initial Bellwether Discovery Cases.”  

b) Pursuant to Case Management Order No. 8 (Service of and Responses to SFCs), each 

defendant shall serve its answer and affirmative defenses to each of the Initial Bellwether 

Discovery Cases in which it is named within 45 days of selection of such cases. 

c) Fact discovery in the Initial Bellwether Discovery Cases, including, but not limited to, 

additional written discovery and depositions of the plaintiffs in those cases, their family 

members, and their treating healthcare providers, will commence on August 22, 2024 and 

will be completed by April 15, 2025.  Each Initial Bellwether Discovery Case will be 

limited to a total of four (4) fact depositions per side for this phase of the bellwether process 

unless a good cause showing is made that more depositions are warranted.  Case specific 

discovery in the Initial Bellwether Discovery Cases shall be referred to as "Core 

Discovery." 

d) If, prior to April 15, 2025, any of the Initial Bellwether Discovery Cases are voluntarily 

dismissed by a plaintiff, defendants shall be permitted to designate a replacement case of 

the same injury type as the dismissed case.  If, prior to April 15, 2025, any of the Initial 

Bellwether Discovery Cases are resolved by settlement as to all defendants named in that 
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case, the parties shall jointly designate a replacement case of the same injury type as the 

settled case. If the parties are unable to agree, they shall submit simultaneous briefing to 

the Court on this issue.  The parties shall work in good faith to complete fact discovery 

permitted in this section for the replacement case(s) prior to the selection deadline of the 

Bellwether Trial Cases set forth in Section 6, infra.   

6) Selection of Bellwether Trial Cases. 

a) Within thirty (30) days of the Court’s order on the Rule 702 (Daubert) motions filed under 

Section 4, supra, for any of the Designated Injuries for which the general causation experts 

remain, five (5) representative cases shall be selected to serve as the potential trial cases 

(“the Bellwether Trial Cases”).  The plaintiffs shall select one (1) case for trial, the 

defendants shall select one (1) case for trial, and the parties shall jointly select three (3) 

cases for trial. If the parties are unable to agree on the last three cases, they shall submit 

simultaneous briefing to the Court on this issue.  The Parties and the Court will work 

together to insure that at least one case is selected from each of the Designated Injuries 

categories. The Court shall have discretion to balance, or otherwise adjust, the trial pool of 

cases. 

b) Within ninety (90) days of designating the Bellwether Trial Cases, all remaining fact 

discovery, if any, must be completed.   

c) Within one hundred twenty (120) days of designating the Bellwether Trial Cases, the 

plaintiffs will provide any and all remaining general expert reports not included in Section 

4, supra, (e.g., regulatory, company conduct and any and all claims and liability) and on 

specific causation, liability, and damages (“case-specific expert reports”). 
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d) Thirty (30) days after receiving the plaintiffs’ case-specific and remaining general expert 

reports, defendants shall provide their case-specific and remaining general expert reports. 

e) Within ninety (90) days of the defendants’ submission of case-specific and remaining 

general expert reports, the parties will complete expert depositions regarding case-specific 

causation, liability and damages (and any other remaining) opinions.  

f) Within thirty (30) days of completing case-specific and remaining general expert discovery 

in the Bellwether Trial Cases, the parties will file summary judgment motions, as 

appropriate, and/or Rule 702 (Daubert) motions in any of the Bellwether Trial Cases.  

7) Trial Selection and Pre-Trial and Trial Deadlines.  The parties will meet and confer 

within thirty (30) days of the selection of the Bellwether Trial Cases to determine an 

appropriate case management order for the remaining deadlines.  

8) Duty to Supplement.  Nothing herein relieves a party of its duty to supplement its 

disclosures, PFSs, and any other discovery as provided under the Federal Rules of Civil 

Procedure, orders entered in this MDL, or other applicable law and rules.  

Ordered this ____ day of ___________________, 2024. 
 
 
        _____________________________ 

Mary M. Rowland 
United States District Judge 
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DEFENDANTS’ COMPARISON OF THE PARTIES’ BELLWETHER PROTOCOLS 
 

1 
 

No. Date Defendants’ Current Proposed 
Schedule (Exhibit A) 

Defendants’ Prior November 10, 2023 
Proposed Schedule (ECF No. 289-1) Plaintiffs’ Current Proposed Schedule Plaintiffs’ Prior November 10, 2023 

Proposed Schedule (ECF No. 290-1) 

1 Monday, 
January 15, 
2024 

Plaintiffs identify with specificity the 
theories of liability they intend to pursue 
in the Member Actions, including 
products, the active hair relaxing 
ingredient in each product, the allegedly 
harmful ingredient(s)/chemical(s) in 
each product identified, the specific 
injuries alleged to be caused by those 
chemicals/ingredients; and the scientific 
theory allegedly connecting each 
product and ingredient with the each 
injury identified.1 

Same 
  

2 Thursday, 
February 1, 
2024 

All cases with a Short Form Complaint 
filed before this date are presumptively 
eligible for the bellwether trial pool (the 
“Eligible Cases”). 

 
All cases with a Short Form Complaint 
filed and served on or before this date are 
presumptively eligible for the bellwether 
trial pool (the “Eligible Cases”). 

 

3 Friday, March 
1, 2024 

   
Only cases with complaints filed in the 
MDL on or before December 15, 2023 
that allege uterine cancer, endometrial 
cancer, or ovarian cancer in the 
complaint and PFS and that serve 
substantially complete PFS on or 
before this date are eligible for 
bellwether selection. 

4 Friday, March 
15, 2024 

Plaintiffs will communicate to 
Defendants if they intend to amend or 
supplement list for their Science Day 
presentation.2 

Same 
  

5 Sunday, 
March 31, 
2024 

 
All cases filed before this date are 
presumptively eligible for the 
bellwether trial pool. 

  

6 Wednesday, 
April 17, 
2024 

Science Day3 Same 
  

 
1 See Defendants’ Science Day Proposal, ECF No. 292-1.  Given the timing of this filing, this date will need to be adjourned to a later date, but it should still occur in advance of Science Day and any 
bellwether selection. 
2 See id. 
3 See id. 
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No. Date Defendants’ Current Proposed 
Schedule (Exhibit A) 

Defendants’ Prior November 10, 2023 
Proposed Schedule (ECF No. 289-1) Plaintiffs’ Current Proposed Schedule Plaintiffs’ Prior November 10, 2023 

Proposed Schedule (ECF No. 290-1) 

7 Wednesday, 
May 1, 2024 

   
Each party selects ten (10) Initial 
Bellwether Discovery Cases, including 
seven (7) plaintiffs alleging uterine 
and/or endometrial cancer and three 
(3) plaintiffs alleging ovarian cancer, 
for a total of twenty (20) Initial 
Bellwether Discovery Cases from 
among the eligible cases.  In selecting 
these cases, the parties will select cases 
that they have a good faith belief are 
representative of the body of then-filed 
cases as a whole, and that should be 
subject to discovery and then taken to 
trial. 

8 Wednesday, 
May 15, 2024 

   
Parties jointly submit a proposed order 
to the Court identifying the twenty (20) 
Initial Bellwether Discovery Cases, 
and discovery in such cases shall 
commence promptly. 
 
“Core Bellwether Discovery” to begin 
on this date as well.  This includes up 
to three (3) depositions per side per 
case for a total of one hundred twenty 
(120) depositions.  The parties are 
permitted to propound additional case 
specific written demands, which shall 
presumptively be limited to no more 
than fifteen (15) interrogatories and 
fifteen (15) requests for production of 
documents per side, absent special 
circumstances or good cause. 

9 Friday, May 
17, 2024  

   
The Court enters order identifying any 
case as an Initial Bellwether Discovery 
Case. 

***ESTIMATED DATE*** 

10 Friday, June 
7, 2024 

   
Each Defendant in an Initial 
Bellwether Discovery Case will 
provide a completed Defendant Fact 
Sheet for each case. 

11 Friday, June 
14, 2024  

 
Substantially complete PFS submitted in 
at least 85% of cases filed by March 31, 
2024. 

***ESTIMATED DATE*** 
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No. Date Defendants’ Current Proposed 
Schedule (Exhibit A) 

Defendants’ Prior November 10, 2023 
Proposed Schedule (ECF No. 289-1) Plaintiffs’ Current Proposed Schedule Plaintiffs’ Prior November 10, 2023 

Proposed Schedule (ECF No. 290-1) 

12 Monday, July 
1, 2024 

At least 75% of the PFSs (for cases filed 
before February 1, 2024) must be 
substantially complete, as defined by 
CMO 9 (PFS implementation), as of this 
date, in order to move forward.4 

***ESTIMATED DATE*** 

   

13 Monday, July 
15, 2024 

  
Any other primary injury alleged by more 
than 10% of the Eligible Cases by this 
date will be subject to a later negotiated 
bellwether protocol or the parties may 
suggest that the Court take other 
appropriate action, including other case 
management orders to address injuries 
claimed in remaining cases in this MDL. 
 
Plaintiffs and defendants shall each 
designate eight (8) cases (including at 
least one case from each of the 
Designated Injuries), and this shall 
comprise the Initial Bellwether Discovery 
Cases. 
 
Fact discovery in the Initial Bellwether 
Discovery Cases, including but not 
limited to additional written discovery 
and depositions, will commence on this 
date.  Each bellwether case will be 
limited to a total of four (4) fact 
depositions per side for this phase of the 
bellwether process unless a good cause 
showing is made that more depositions 
are warranted.  All case specific 
discovery conducted in the sixteen (16) 
Initial Bellwether Discovery Cases shall 
be referred to as “Core Discovery.” 

 

14 Tuesday, 
August 13, 
2024 

 
Parties obtain report of injuries alleged 
in PFS and inform the Court of the 
number of cases and percentage of total 
cases that allege each type of injury, 
each product and each 
chemical/ingredient involved in the 
cases. 

  

 
4 All subsequent dates in Defendants’ protocol are dependent on this threshold of substantially completed PFSs being reached on or before this date. 
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DEFENDANTS’ COMPARISON OF THE PARTIES’ BELLWETHER PROTOCOLS 
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No. Date Defendants’ Current Proposed 
Schedule (Exhibit A) 

Defendants’ Prior November 10, 2023 
Proposed Schedule (ECF No. 289-1) Plaintiffs’ Current Proposed Schedule Plaintiffs’ Prior November 10, 2023 

Proposed Schedule (ECF No. 290-1) 

15 Thursday, 
August 22, 
2024 

Plaintiffs shall serve defendants with 
general causation expert reports 
regarding the Designated Injuries. 
 
Plaintiffs and defendants shall each 
designate eight (8) cases (including at 
least one case from each of the 
Designated Injuries) (the “Initial 
Bellwether Discovery Cases”).  Any 
case that alleges in the Short Form 
Complaint or PFS (a) uterine cancer, (b) 
endometrial cancer, (c) ovarian cancer, 
or (d) an injury alleged by more than 
10% of the Eligible Cases as of this date 
(the “Designated Injuries”) will be 
eligible for selection as an initial 
bellwether case for discovery. 
 
Fact discovery in the Initial Bellwether 
Discovery Cases, including , but not 
limited to, additional written discovery 
and depositions of the plaintiffs in those 
cases, their family members, and their 
treating healthcare providers, will 
commence.  Each bellwether case will 
be limited to a total of four (4) fact 
depositions per side for this phase of the 
bellwether process unless a good cause 
showing is made that more depositions 
are warranted. 

   

16 Thursday, 
August 29, 
2024 

  
Each defendant shall serve its Answer 
and Affirmative Defenses to each of the 
Initial Bellwether Discovery Cases (45 
days after case selection). 

 

17 Wednesday, 
September 11, 
2024 

   
Core Bellwether Discovery to be 
completed. 

18 Thursday, 
September 12, 
2024 

 
Plaintiffs file list of injuries included in 
the PFS that they will pursue in the 
litigation (the “Designated Injuries”) 
and a list of injuries alleged in the PFS 
that they will not pursue in the litigation 
(the “Non-Designated Injuries”). 
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Proposed Schedule (ECF No. 290-1) 

19 Friday, 
September 13, 
2024 

   
Parties to submit joint report, 
identifying four (4) representative 
finalists (the “Initial Bellwether Trial 
Cases”) agreed to by the parties and 
explaining why the selected cases are 
appropriate Bellwether Trial Cases. 
 
Alternatively, if the parties are unable 
to agree, the parties shall submit 
simultaneous briefing, not to exceed 20 
pages, advocating for which four (4) 
cases should be selected for additional 
discovery and trial. 

20 Friday, 
September 20, 
2024 

   
Responses to simultaneous briefing on 
appropriate Initial Bellwether Trial 
Cases due. 

21 Friday, 
October 4, 
2024 

   
The Court endeavors to issue its ruling 
on the four (4) Initial Bellwether Trial 
Cases by this date. 

22 Monday, 
October 7, 
2024 

Each defendant shall serve its Answer 
and Affirmative Defenses to each of the 
Initial Bellwether Discovery Cases in 
which it is named (45 days after case 
selection). 

   

23 Monday, 
October 14, 
2024 

 
Plaintiffs provide general causation 
expert reports for each of the 
Designated Injuries. 

  

24 Monday, 
October 21, 
2024 

All depositions of plaintiffs’ experts on 
general causation shall be completed. 
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25 Friday, 
November 15, 
2024 

  
Fact discovery in the Initial Bellwether 
Discovery Cases, including but not 
limited to additional written discovery, 
and depositions of the plaintiffs in those 
cases and their treating healthcare 
providers, will be completed. 
 
The Parties shall winnow the list of cases 
down to five (5) representative finalists 
which will be known as the “Bellwether 
Trial Cases.”  If the parties agree on these 
cases, they must file a joint report on this 
date explaining why the cases they have 
selected are appropriate Bellwether Trial 
Cases.  If they cannot agree, they shall 
submit simultaneous briefing to the Court 
supporting their respective choice of 
cases on this date, advocating which five 
(5) cases should be selected for additional 
discovery as Bellwether Trial Cases and 
trial. 

The parties shall submit simultaneous 
briefing, not to exceed twenty (20) 
pages, on whether joint or multi-
plaintiff bellwether trials may be 
appropriate for the selected Initial 
Bellwether Trial Cases. 

26 Friday, 
November 22, 
2024 

   
Responses to the simultaneous briefing 
on joint or multi-plaintiff bellwether 
trials are due. 

27 Tuesday, 
December 3, 
2024 

  
Should the Court have to decide which 
cases will be the five (5) Initial 
Bellwether Trial Cases, the Court will 
endeavor to issue its ruling by this date. 

 

28 Friday, 
December 20, 
2024 

   
The Court will endeavor to issue its 
ruling on joint or multi-plaintiff 
bellwether trials by this date. 

29 Saturday, 
January 6, 
2024 

   
The parties submit their final trial 
sequence selections for the four (4) 
Initial Bellwether Trial Cases. 

30 Friday, 
January 10, 
2025 

Defendants shall provide plaintiffs with 
general causation expert reports for each 
of the Designated Injuries. 

All depositions of plaintiffs’ experts on 
general causation are completed. 

  

31 Friday, 
January 17, 
2025 

   
Once the Initial Bellwether Trial Cases 
have been selected, further discovery 
can be conducted in each of the cases 
as needed to completely prepare the 
cases for trial, but it must be completed 
on or before this date. 
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32 Monday, 
February 3, 
2025 

  
Once the Initial Bellwether Trial Cases 
have been selected, further discovery can 
be conducted in each of the cases as 
needed to completely prepare the cases 
for trial, but it must be completed on or 
before this date. 

 

33 Monday, 
February 10, 
2025 

 
Defendants provide general causation 
expert reports for each of the 
Designated Injuries. 

  

34 Monday, 
February 24, 
2025 

   
For first Bellwether Trial Case (to be 
tried in November 2025), plaintiffs 
shall disclose expert witness 
testimony pursuant to Fed. R. Civ. P. 
26(a)(2). 

35 Monday, 
March 10, 
2025 

All depositions of defendants’ experts 
on general causation shall be completed. 

   

36 Friday, March 
21, 2025 

  
Plaintiffs shall provide Defendants with 
expert reports pursuant to Fed. R. Civ. P. 
26(a)(2). 

 

37 Monday, 
March 24, 
2025 

   
For first Bellwether Trial Case (to be 
tried in November 2025), defendants 
shall disclose expert witness 
testimony pursuant to Fed. R. Civ. P. 
26(a)(2). 

38 Friday, April 
4, 2025 

  
The parties will submit briefing to the 
Court on or before this date to assist in 
the Court’s determination of the sequence 
of the trial case(s), including briefing on 
whether joint or multi-plaintiff bellwether 
trials may be appropriate for the selected 
Bellwether Trial Cases. 

 

39 Tuesday, 
April 8, 2025 

The parties shall file any Rule 702 
(Daubert) motions on general causation. 

   

40 Tuesday, 
April 15, 
2025 

Fact discovery in the Initial Bellwether 
Discovery Cases, including , but not 
limited to, additional written discovery 
and depositions of the plaintiffs in those 
cases, their family members, and their 
treating healthcare providers, will be 
completed by this date. 
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41 Monday, 
April 21, 
2025 

  
Defendants shall provide Plaintiffs with 
expert reports pursuant to Fed. R. Civ. P. 
26(a)(2). 

 

42 Friday, May 
9, 2025 

The parties shall file any opposition to 
Rule 702 (Daubert) motions on general 
causation. 

   

43 Monday, May 
12, 2025 

 
All depositions of defendants’ experts 
on general causation are completed. 

Plaintiffs to disclose rebuttal expert 
reports, if any. 

 

44 Friday, May 
23, 2025 

   
For first Bellwether Trial Case (to be 
tried in November 2025), depositions 
of expert witnesses are to be 
completed. 

45 Friday, June 
6, 2025 

The parties shall file any reply in 
support of their Rule 702 (Daubert) 
motions on general causation. 

   

46 Tuesday, July 
1, 2025 

   
For first Bellwether Trial Case (to be 
tried in November 2025), any motion 
for summary judgment or for partial 
summary judgment and any motions 
seeking to challenge expert testimony 
pursuant to Daubert must be filed. 
 
**The schedule for dispositive motions 
concerning the 
remaining Initial Bellwether Trials to 
be determined by the parties at a later 
date.** 

47 Wednesday, 
July 9, 2025 

 
Parties file any dispositive and Rule 702 
(Daubert) motions on general causation. 

  

48 Friday, July 
18, 2025 

  
Depositions of expert witnesses are to be 
completed. 

 

49 Monday, July 
28, 2025 

   
For first Bellwether Trial Case (to be 
tried in November 2025), responses to 
summary judgment motions and 
Daubert motions must be filed. 

50 Tuesday, 
August 5, 
2025 

   
For first Bellwether Trial Case (to be 
tried in November 2025), replies in 
support of summary judgment motions 
and Daubert motions must be filed. 
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51 Friday, 
August 8, 
2025 

  
Any motion for summary judgment or for 
partial summary judgment shall be filed. 

 

52 Friday, 
August 15, 
2025 

The Court issues its order on the Rule 
702 (Daubert) motions on general 
causation.5 

***ESTIMATED DATE*** 

   

53 Friday, 
August 22, 
2025 

  
Any motions seeking to challenge expert 
testimony pursuant to Daubert shall be 
filed. 

 

54 Thursday, 
August 28, 
2025 

   
For first Bellwether Trial Case (to be 
tried in November 2025), the Court 
will endeavor to rule on any summary 
judgment and Daubert motions by this 
date. 

55 Monday, 
September 8, 
2025 

 
Parties file any opposition to dispositive 
and Rule 702 (Daubert) motions on 
general causation. 

  

56 Friday, 
September 12, 
2025 

  
Responses to summary judgment motions 
shall be filed. 

 

57 Monday, 
September 15, 
2025 

For any of the Designated Injuries for 
which the general causation experts 
remain, five (5) representative cases 
shall be selected to serve as the potential 
trial cases (“the Bellwether Trial 
Cases”).  The plaintiffs shall select one 
(1) case for trial, the defendants shall 
select one (1) case for trial, and the 
parties shall jointly select three (3) cases 
for trial. If the parties are unable to 
agree on the last three cases, they shall 
submit simultaneous briefing to the 
Court on this issue.  The Parties and the 
Court will work together to insure that 
at least one case is selected from each of 
the Designated Injuries categories. 

   

 
5 This date is an estimate of when the Court will rule on the parties’ Rule 702 (Daubert) motions on general causation.  To the extent this ruling issues earlier or later, this will impact all remaining 
dates in the schedule by the same incremental change. 
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58 Friday, 
September 26, 
2025 

  
Replies in support of summary judgment 
motions shall be filed. 

 

59 Monday, 
September 29, 
2025 

  
Responses to Daubert motions shall be 
filed. 

 

60 Wednesday, 
October 8, 
2025 

 
Parties file any reply in support of their 
dispositive and 
Rule 702 (Daubert) motions on general 
causation. 

  

61 Monday, 
October 13, 
2025 

  
Replies in support of Daubert motions 
shall be filed. 

 

62 Wednesday, 
October 15, 
2025 

The parties will meet and confer to 
determine an appropriate case 
management order for the remaining 
deadlines. 

   

63 Monday, 
November 3, 
2025 

   
Jury selection to begin in first 
Bellwether Trial Case. 

64 Thursday, 
November 6, 
2025 

  
The Court will endeavor to rule on any 
summary judgment and Daubert motions. 

 

65 Friday, 
November 7, 
2025 to 
Friday, 
November 21, 
2025 

 
The Court to conduct hearings on the 
dispositive and Rule 702 (Daubert) 
motions/ 

  

66 November 
2025 

   
First Bellwether Trial Case to be tried 
during the month of November 2025. 

67 Monday, 
December 15, 
2025 

All remaining fact discovery, if any, 
must be completed for the Bellwether 
Trial Cases. 

   

68 Tuesday, 
January 13, 
2026 

Plaintiffs will provide any and all 
remaining general expert reports (e.g., 
regulatory, company conduct and any 
and all claims and liability) and on 
specific causation, liability, and 
damages (“case-specific expert 
reports”). 
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69 Thursday, 
January 15, 
2026 

 
The Court’s final ruling on dispositive 
and/or Rule 702 motions (assuming, for 
purposes of this schedule, it is not 
entirely dispositive of the litigation). 

***ESTIMATED DATE*** 

  

70 Tuesday, 
January 20, 
2026 

  
Jury selection shall commence on Trial 1. 

 

71 Monday, 
February 2, 
2026 

   
Jury selection to begin in second 
Bellwether Trial Case. 
 
**The sequence of other Bellwether 
Trial Cases to be determined by the 
Court.** 

72 Thursday, 
February 12, 
2026 

Defendants shall provide their case-
specific and remaining general expert 
reports. 

   

73 Monday, 
March 16, 
2026 

 
In an Initial Exchange, each side will 
select five (5) of the remaining cases for 
each type of four (4) injuries to be 
agreed by the parties after meet and 
confer or court intervention.  This 
means the parties will each select 
twenty (20) cases, spanning four (4) 
different injuries, for a total of forty (40) 
cases in the initial bellwether pool of 
cases. 

  

74 Monday, 
March 30, 
2026 

  
Jury selection shall commence on Trial 2. 

 

75 Tuesday, 
March 31, 
2026 

 
Each party strikes two (2) cases selected 
by the other side for each type of injury 
in the Initial Exchange, leaving three (3) 
bellwether cases for each type of injury.  
This means that the parties will agree to 
a list of twenty-four (24) total cases, 
spanning four (4) different injuries, as 
the list of “Potential Bellwether Cases.” 

  

76 Monday, 
April 6, 2026 

 
Parties notify the Court of list of 
twenty-four (24) Potential Bellwether 
Cases. 
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77 Wednesday, 
May 6, 2026 

 
Defendants serve answers and 
affirmative defenses 
for the twenty-four (24) Potential 
Bellwether Cases. 

  

78 Wednesday, 
May 13, 2026 

The Parties will complete expert 
depositions regarding case-specific 
causation, liability and damages (and 
any other remaining) opinions. 

   

79 Thursday, 
May 21, 2026 

 
Pursuant to the Plaintiff Fact Sheet Case 
Management Order, parties respond to 
Tier 2 case-specific discovery, including 
the production of documents. 

  

80 Friday, June 
12, 2026 

The Parties will file summary judgment 
motions as appropriate, and/or Rule 702 
(Daubert) motions in any of the 
Bellwether Trial Cases. 

   

81 Monday, 
November 2, 
2026 

 
Fact discovery in the twenty-four (24) 
Potential Bellwether Cases, including 
depositions of the plaintiffs in those 
cases and their treating physicians, will 
be completed.  Each bellwether case is 
limited to a total of five (5) fact 
depositions for this phase of the 
bellwether process, which means the 
parties will be completing up to one 
hundred twenty (120) depositions 
during this phase. 

  

82 Wednesday, 
December 2, 
2026 

 
Each side will designate five (5) cases 
for trial, with a least one case from each 
of the four (4) injury types, for a total of 
ten (10) “Bellwether Trial Cases.” 

  

83 Friday, 
January 1, 
2027 

 
All remaining fact discovery, if any, 
must be completed. No more than two 
(2) case-specific depositions, if any, 
may be taken per case by each side.  
This means the parties will be 
completing up to forty (40) depositions 
during this period. 

  

84 Monday, 
February 1, 
2027 

 
Plaintiffs will provide any and all expert 
reports on specific causation, liability 
and damages (“case-specific expert 
reports”). 
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85 Wednesday, 
March 3, 
2027 

 
Defendants will provide their specific 
case-specific expert reports. 

  

86 Tuesday, June 
1, 2027 

 
Parties will complete expert depositions 
regarding their case-specific causation, 
liability and damages opinions. 

  

87 Thursday, 
July 1, 2027 

 
Parties will submit a proposed case 
management order for further selection 
of a total of six (6) Bellwether Trial 
Cases to proceed through case-specific 
summary judgment and Rule 702 
(Daubert) motions, other pre-trial 
motions and trial, including the 
selection and order of the cases for trial 
settings. 
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